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MAN’S RIGHT TO KNOWLEDGE AND ITS FREE USE* 
I. C. Ranp 


HE right to knowledge and its use, which, in a practical sense, I take 

to be a self-evident postulate, arises from that ceaseless demand of 
man’s nature for the elaboration by his mind of the world of sense and of 
his inner universe, a demand coeval with the beginnings of his differentia- 
tion of perceptions and the birth of language, coeval with the emergence of 
free and conscious mind. The right describes the original attribute and 
mode of expression through which man has evolved to his individual and 
social primacy, the freedom by which he moves in his quest of Truth and 
which, in the present phase of ethical intelligence, is more than ever the 
condition for the preservation of the advances already made. 

To relate that right to what we in the West call democratic government 
requires that, within the limits possible to any assumption, we make clear 
the primary assumption of democracy, which is that the individual must 
remain free and that government must ultimately conform to the pre- 
ponderant judgment of free men. This must be taken to be an absolute in 
the sense that it is inseparable from our form of organization; changes 
must lie within that fundamental postulate; its surrender or destruction 
would be the end of such a government. 

Within two generations that basis has been challenged by both the fascist 
and communist doctrines, and it is the persistence of the war of ideas en- 
gaged between these schools and that of the community of free men that 
has aroused us to an examination of democracy’s defensive as well as 
offensive powers and of the elaboration of its subsidiary corollaries in 
experience. 

We in Canada share the inheritance of the West in virtually the same 
amplitude as you in this country do: and my task is to indicate briefly the 

*This article is the text of a paper read by Mr. Justice Rand at the Columbia Uni- 
versity Bicentennial Conference for lawyers and judges on the conflict between man’s 
right to knowledge and the security of the community. The conference was held in New 


York in January, 1954, in honour of the University’s bicentennial. Mr. Justice Rand 
was addressing a substantially American audience. [Ep.] 


167 
Vol. X, no. 2, 1954 








168 THe UNIversity oF Toronto Law JouRNAL 


manner in which Canada has responded to this insolent challenge to 
freedom. 

I should observe, first, that within Canada parliamentary rule obtains. 
We have no written constitution which expressly safeguards the citizen 
against legislative encroachment on those basic freedoms embodied in the 
constitution of the United States. We are a federal organization with legis- 
lative jurisdiction distributed between the central government and the 
provinces, corresponding roughly to the federal and state governments of 
this country: but within its jurisdiction each legislature is virtually supreme. 

In our ordinary civil life of today, with one exception, only the tradi- 
tional restraints limit freedom of thought and communication in all fields 
of knowledge and controversy. Questions relating to these matters have 
only lately begun to appear upon the social horizon of the country. The 
most sensitive, freedom of religion, has been enjoyed formally since 1763 
when the Treaty of Paris stipulated that the inhabitants of what was then 
known as Quebec, the land lying to the north of the English colonies, should 
be permitted to continue their practice of the Roman Catholic faith. This 
was confirmed by subsequent statutes of the British Parliament down to 
1867; but the statute of that year which created the federal organization 
does not deal specifically with the subject. 

On two occasions during the past decade the rights of religious pro- 
fession and of public discussion generally have been brought before the 
superior courts. The first’ arose out of a charge of sedition based on the 
language of a tract published by the Witnesses of Jehovah. The judgment 
of the Supreme Court declared that words, oral or in writing, could not 
be considered as seditious unless they were intended to incite the com- 
munity against the observance of law and processes of government, and 
that a seditious intent could not be imputed to controversial assaults of one 
group or sect in the community upon another, even though the result was 
to produce ill will between them. 

The second instance arose out of a by-law of a city prohibiting the dis- 
tribution of any tract or writing without a prior licence from a municipal 
functionary who could, in his absolute discretion, refuse it. Although other 
juridical considerations were involved, the final judgment’ seems to indi- 
cate that neither religious nor political discussion, as such, can be brought 
under provincial control. 

This last determination concerns primarily the delimitation of power 
between the two legislative jurisdictions, and since there is no specific allo- 
cation of these subjects, resort must be had not only to the scheme of the 
statute but also to its implied conditions and to the significant feaures of 


1Boucher v. The King, [1951] C.L.R. 265. 
2Saumur v. Quebec, [1953] 4 D.L.R. 641. 
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the constitutional progress of Canada to its present co-ordinate status with 
Great Britain within the Commonwealth. From this it can be seen that in 
relation to these freedoms we are in the early stages of constitutional inter- 
pretation. 

The traditional limitations mentioned are those of the criminal law for 
public protection, and of civil rights, such as against slander and libel, for 
individual protection. At the present time there is no legal bar to member- 
ship in any legislature or in Parliament or to election or appointment to 
any political or constitutional office because of particular views on any 
social, political, or religious matter or question or because of adherence to 
any group, association, or party. In one instance, admission to the bar of 
a province has been refused on the ground that the candidate’s avowed 
acceptance of communism was incompatible with an oath of allegiance. 
Employment in the central government service and in private industries 
which are carrying out government work of a classified nature has become 
subject to special regulation which will be dealt with later. 

We have no practice, general or special, nor have I been able to discover 
any instance of oaths being required of or taken by, or of any form of 
interrogation of, any person in any occupation (except oaths required upon 
accepting certain public or governmental offices or positions of a confi- 
dential nature) whether as to his political loyalty, or to his past or present 
beliefs or views on or his acceptance of any political, social, or economic 
doctrine. In a late decision of the Supreme Court* it was held that the fact 
that the secretary of a labour union was an adherent of communism was 
not a ground upon which certification by a labour board of a local lodge as 
bargaining agent could be refused. This decision was based in part on the 
fact that the legislative policy so far pursued has been to leave the control 
of such matters to the unions themselves. 

An exception to the general situation appears in a provincial statute 
respecting communistic propaganda.* It renders illegal the use of any build- 
ing to propagate communism by any means; it authorizes the Attorney- 
General, upon proof to him that an infringement of that prohibition has 
been committed, to order the closing of the building against use for any 
purpose for a period not exceeding one year, subject, in certain circum- 
stances, to modification of the order by a court; and it prohibits the print- 
ing or publishing of any writing advocating communistic doctrine. Upon 
the instructions of the Attorney-General, any peace officer may seize and 
confiscate any such paper or document including any newspaper or peri- 
odical. In view of the fact that communism is not defined by the statute, 
the scope open to administration of its provisions is of a wide nature. 


3Smith & Rhuland Limited v. The Queen, [1953] 2 C.L.R. 95. 
4R.S. Que. 1941, c 52. 
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From the foregoing it will be seen that in the normal civil life of Canada, 
with the exceptions mentioned, freedom of thought and its communication 
are untrammelled. I do not mean to imply that unorthodox views are 
always accorded a broad tolerance or that private action is not, in many 
forms, brought to bear upon those who profess them. But we are compara- 
tively free from fixed ideas; in a basic establishment of free enterprise we 
maintain a national railway system, a national air service, a national broad- 
casting service, and several other national undertakings; but these are 
paralleled by private enterprise in the same fields. We have Liberal, Con- 
servative, Union Nationale, Co-operative Commonwealth Federation 
(Social-Democratic), and Social Credit provincial governments, a seem- 
ingly strange political array, no doubt, but one which, in great part, the 
impacts of responsibility have brought to a pragmatic accommodation not 
far off centre. There is finally a small communist group which provides 
candidates for provincial and federal elections and has at least one member 
of a provincial legislature; the group was given certain time during the 
parliamentary election of last August over the national broadcasting sys- 
tem; below that political level are a few communist school trustees and 
members of city councils. From this it can be seen that we are not as a 
whole a particularly doctrinaire people, and that we have considerable 
absorptive capacity, attributes pertinent, I should say, to a successful sterili- 
zation of socially infective matter. 

As a result of the developments following the war and the realization 
of the significance and implications of communistic strategy, Canada as 
early as 1945 began to look to its internal defences against conspiratorial 
action aiming to disintegrate its national cohesion. This was brought to a 
head in 1946 by the disclosures made before a Royal Commission appointed 
to inquire into allegations by a former employee of the Russian Embassy 
in Ottawa of a network of spy activities reaching into departments of the 
central government. 

In dealing with this threat to the integrity of its own personnel, the gov- 
ernment has acted upon what it considers to be simple but unchallengeable 
considerations. It has accepted the view that we are presently in a world 
of insidious international conspiracy and potential aggression; that means 
of offence and defence have become conditioned upon science, technology, 
and industrial capacity; and that, although in the long run, scientific and 
technical thought in various countries pursues parallel courses and achieves 
approximately the same ultimate discoveries and technical mastery, secur- 
ity, however precarious it may be, yet resides in some measure in the margin 
of advance over competitors. Secrecy, then, has become of dominant sig- 
nificance both in subject-matter and scope, and its maintenance looked 
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upon as vital to the general safety. It is held that no citizen possesses any 
right to become informed of matter so guarded. We must assume that the 
personnel constituting the highest level of administration is rooted in loyalty 
to the political postulates and institutions in which the state is grounded; 
and as a corollary, it must be left to the judgment of that group whether 
any individual shall be admitted within the restricted area of what is 
deemed to be vital knowledge. 

The special considerations bearing on the disclosure of secret information 
to a public servant are obvious. Is he loyal to the country’s political organ- 
ization? Is he trustworthy? Does he possess stability and strength of char- 
acter that will enable him, in all circumstances, to preserve vital con- 
fidences? 

A formidable obstacle to an inquiry into these questions lies in a psycho- 
logical phenomenon of these times. Through the spread of self-awareness 
and of sophistication, we have attained an extraordinary capacity to de- 
velop disjoined or insulated functioning areas of the mind and so to control 
them that contradictory thought and action can coexist with seemingly 
consistent external conduct. The detection of these subjective states is ren- 
dered correspondingly more difficult: and our age-old principle that civil 
laws are concerned not with the mind of man but with his overt acts is here 
put to its greatest test. 

With conspiratorial purposes so concealed, the fallible human judgment 
which is made responsible for the safety of large populations cannot take 
the risk of doubtful loyalty and dependability in confidential relations, and 
the existence of such a doubt must resolve the judgment against the indi- 
vidual. In this distinction between proof of the fact and the establishment 
of doubt lies the apparent divergence from our traditions. In the absence 
of the ordinary type of evidence, and with compulsory interrogation of the 
individual himself, for various reasons, ruled out, we are forced in this 
special situation to a new resort, a resort justified only by the critical nature 
of the danger, a resort to a man’s character and the remote and general 
circumstances of his life. From an evidential point of view, whatever its 
weight, its logical relevance is clear; we are too familiar with the many 
aspects of life’s struggle, ambition, vanity, envy, jealousy, revenge, the 
hunger for recognition and for power, to entertain doubt about it. 

The means by which the administration of security has been carried out 
can be shortly stated. Employees of the state with few exceptions hold office 
at the will of the government and at any time their services may be dis- 
pensed with; but over many years the tenure has become virtually per- 
manent. We have developed a civil service which is independent of party 
accessions to office, a state of things accepted by governments of both major 








172 Tue University or Toronto Law JOURNAL 


political groups. Taken as a whole, that service has grown into an organi- 
zation of responsible public servants with the qualities that such a standing 
implies. 

The government through a security panel of high officials has laid down 
guiding rules and considerations designed both to preserve security and to 
produce the least prejudicial impact upon individuals affected. It has con- 
ceived that the best administration for those objects lies not in a scheme of 
defined categories which tends to mechanical functioning but rather that 
each case should be examined in the light of its total circumstances. Al- 
though in vital activities men cannot be suffered whose minds may be 
tainted with hostile purposes, there is no intention or desire that they should 
be treated as outcasts or that they should be denied the privilege of remain- 
ing and participating in the neutral life of the country. To attain those 
objects, a minimum of publicity in the administration has been thought to 
be desirable. 

No formal machinery such as boards of adjudication or of appeal has 
been set up, and the policy has been that each department must accept 
responsibility for maintaining itself free from subversive elements. The 
departmental head is charged with the duty of protecting the interests of 
the country against betrayal on the part of his staff. Various departments 
or sub-departments have been classified as sensitive or vulnerable, and 
within them no person can be employed whose loyalty, integrity, and char- 
acter are not beyond suspicion. The same secrecy is required in private 
industry which has undertaken work for defence purposes and the security 
regulation extends to this field as well. 

The investigation of facts is carried out by a special branch of the in- 
vestigation department which abstains from advice or opinion on inferences 
to be drawn from the matters presented. There is, of course, free communi- 
cation between departments, but the individual has no right to a review of 
a decision by the responsible official and any communication between them 
lies within the latter’s discretion. 

This method of administration has its dangers and its success depends 
upon the judgment, fairness, and general competence of those who carry it 
out. It places a heavy responsibility on each departmental head which may 
tend to produce an unimaginative indifference toward special circumstances 
or toward the possibility of wrong to the person concerned. On the other 
hand the individual is not subjected to a public exposure which might 
destroy his standing in the community whatever his guilt or innocence. 
When the case is intelligently dealt with, as when he is transferred to other 
departmental work, he may be enabled to give to the country in purely civil 
activities service of high value. There has been no public evidence of pro- 
test sufficient to indicate that the administration has shown serious weak- 
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nesses or defects or that individuals have been subjected to unjust or inex- 
cusable treatment. 

The administration of passports has followed the same course. These 
certificates of Canadian citizenship are governed by no statutory regulations 
but are issued today as they have always been under the reserve power 
which we call the prerogative, the residue of ancient authority of the sover- 
eign. The department does inform itself of persons who have become known 
as associated with subversive activities but a passport is refused only if in 
the individual case it is the judgment of the department that not to do so 
would be injurious to the country’s interest. On this basis such cases should 
be few and far between, and it is a matter of public knowledge that well- 
known communist champions have been freely accorded these privileges. 

The same observations are to be made on the issue of visas to enter this 
country for temporary purposes. It is again a question of the individual and 
the privilege is refused only in exceptional circumstances. 

The danger of alluring doctrines leading to disruptive action lies in the 
susceptibility of those to whom they are presented. If men are strong in 
the faith of democracy, if they are firmly entrenched in individual philoso- 
phies of life and of society, such blandishments are harmless. The greatest 
safety, therefore, lies in an enlightened and in a more or less satisfied 
citizenry, and I may be pardoned for stating in a few words some of the 
factors which strike me as contributing to the stability of the Canadian 
social body. Recognizing that the greatest wealth of a democracy consists 
of its human resources, we have paid some attention to them. Among other 
measures significant to the appreciation of special social needs, we have 
instituted family allowances for children up to the age of sixteen years: we 
have inaugurated old age pensions payable to every Canadian upon reach- 
ing the age of seventy years; we have made special provisions for blind per- 
sons and we are proposing to make similar allowances to those who are 
permanently incapacitated; our treatment of veterans has been generous. 
Our higher educational facilities are fast becoming more easily available 
to those who will benefit from them. 

The attitudes and policies of our predominant labour unions toward 
these questions have been intelligent and courageous. The government 
policy has been to leave with them the task of building up their own special 
strength to buttress democratic government. The leading organizations 
have repudiated totalitarian doctrine and have been able to rid their leader- 
ship of those who accept it. 

We are a small population of approximately fifteen million people settled 
in a land stretching from the Atlantic to the Pacific. Agriculture, lumber, 
minerals, and other natural products constitute the basic elements of our 
economy. Our industrial expansion within the last twenty-five years has 
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been on a large scale, and with the discoveries of vast reserves of oil and 
iron, this expansion will continue. Our scattered population does not, on 
the whole, tend to extremes in thought or action and there is a general con- 
servatism in social outlook. But it manifests a rugged independence and 
self-reliance, and during these trying years it has enjoyed clear-headed and 
fair-minded leadership. We possess some controlling balances and we are 
somewhat tenacious of certain traditions brought from western Europe. 

We live under a constitution which, in one aspect, is described as respon- 
sible government, that is to say, the executive in its day-to-day administra- 
tion is dependent upon the support of the elected representatives of the 
popular assembly. In that house any item of administration may be made 
the subject of challenge, and if the challenge is successful the government 
must retire and give place to another. In this way any question can be 
brought in effect before the bar of public opinion, and it may be of some 
interest that since the security measures were put into force only one case 
has been called to the attention of the Commons. 

That the magnitude of the dangers against which the policy is directed 
is unexampled in history is demonstrated by the experience of Czecho- 
slovakia. We see social structures of Europe and Asia corroded and crumb- 
ling, and although alterations may be delayed they cannot ultimately be 
prevented. But no society should be complacent about the germs of social 
rot and decay, and they are not confined to those lately exhibited to us. 
The immediate task is to contain the encroachments on traditional pro- 
cesses of protection to the individual at the line of the nation’s safety. This 
can be done only through unremitting vigilance and the maintenance of 
sanity and courage in the mass of people. 

For the longer view, these questions lead us directly to the heart of the 
social organization of free and self-conscious men. On what foundation is 
it erected and by what bonds is it held together? It is easier to answer these 
questions negatively than positively. We can say that no such society can 
live permanently in suspicion, fear, and hate; sooner or later it will suffer 
convulsion and either destroy itself or emerge in a new condition. To speak 
of suspicion, fear, and hate in the context of responsible society is to use 
self-contradictory terms. 

Such a society is impossible without, as its base, faith in the intimations 
of duty, in the integrity of the vast majority of men, and in their ability to 
govern themselves. We seek what Atlas sought, a foundation on which to 
stand, and in a secular view, trust in ourselves is one essential to that. Dis- 
trust means fear of freedom and that the base is disintegrating. Will the 
multiplying legions of men in new-found liberations be capable of that 
faith? Although humanity has demonstrated amazing resources of tough- 
ness and resiliency, its periods of madness exact a fearful toll. 
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It would be presumptuous to essay any prescription of relief for the 
anxieties of the West, and I venture only suggestions. One, if not the great- 
est, of the dangers lies in a widespread surrender to materialism, the arch- 
enemy of the free and seeking intellect. A social cataclysm would reveal the 
shallowness of addiction to so-called success; is it within our power to avoid 
the possibility of such a convulsion and by the conscious action of precept 
and example to turn the eyes of new generations to new conceptions of 
greatness? In the presence of increasing power over nature, some degree 
of exemplification of the essence of these conceptions by the leading 
echelons of the community seems to me to be a condition of that attain- 
ment; their lives will tend to set the style for the generality of people regard- 
less of rational appeal. May it yet be that humility will offer to men some 
ease from tensions that today torture them? 

Such a philosophy would embrace the unfolding of the idea of freedom 
expressing itself in knowledge, wisdom, and responsibility: the revelations 
of Truth. It can grow and flourish only in an atmosphere of good will and 
tolerance; to put it paradoxically, it is, in practical terms, the idealization 
of Hyde Park. Accepting the postulates of equality in status and respon- 
sibility, a common foundation is achieved on which a political structure can 
be maintained where charity and uninhibited intelligence will be the per- 
vasive influences. 

As I close these remarks, a few questions persist in plaguing me. How is 
it, why is it, that in western countries in which these fundamental freedoms 
of men are unchallenged, democracy has been betrayed by some of its own 
children? At the outbreak of the war we saw the perversions of the quis- 
lings; at its end, the corruptions of communism. What were the factors and 
the processes that brought about these treasons? Was it exceptional indi- 
vidual abnormalities or distortions? Were there, are there still, in demo- 
cratic structures social conditions inimical to their own solidarity? Are they 
to remain chronic, like “embossed sores and headed evils’? Would it be 
worthwhile to try to discover, as an exercise of the right to knowledge, more 
precisely the sources of these puzzling aberrations? 








CONSTITUTIONALISM AND THE TREATY 


James M. HENprRy 


S the Society of Nations has no law-making or law-enforcing agency 

comparable to that of the modern state, the component members 
must rely entirely on the treaty to lay down rules of conduct, peacefully 
settle disputes, and otherwise govern their relations. Political and com- 
mercial treaties have been in use for centuries. Recently another use for the 
treaty has been found in providing a device for the establishment of inter- 
national organizations. Treaties now embody the constitutions of multi- 
tudinous international organs in an attempt by the majority of the states 
of the international community to achieve peace by the direct and in- 
direct means of world collaboration and the elimination of economic and 
social inequality. A recent and possibly the most ambitious attempt is the 
United Nations Organization, an organization whose fundamental 
structure is found in a treaty subscribed by sixty states of the world. How- 
ever, the use for the treaty does not stop there. A further employment is 
noted in the formulation and application of international rules of conduct 
in the social and economic spheres. International conventions are now 
being utilized by the states of the world community to lay down rules on 
all types of subject-matter ripe for international regulation. One has only 
to peruse Professor Hudson’s massive work, International Legislation,' 
to realize the great strides that have been taken by the states of the world 
by the employment of the treaty device in this fashion. These treaties deal 
with, among other things, hours of work, sanitation, slavery and white 
slavery, munitions, monetary arrangements, postal, telegraph, and _ tele- 
phone communications, trade marks and patents, customs and tariffs, mari- 
time law, and the drug traffic. They represent the nearest the states of the 
international community come to legislating on an international scale. 
Indeed this form of treaty is often referred to as “international legislation’? 
but because of its imperfections when compared with national legislation 
it is more accurately called the “law-making” treaty. 

The importance of the “law-making” treaty needs to be emphasized. At 
San Francisco in 1945 when the signatory states were debating the con- 
stitution of the United Nations, it was apparent to all that more was neces- 
sary for the peace of the world than a vehicle for the suppression of armed 
force and the peaceful adjustment of disputes that might be a basis for 
conflict. Economic and social inequality must also be considered as, at least, 
an indirect cause of war. To this end a number of specialized agencies were 
to be set up to deal with such problems as health, education, trade, mone- 

1M. O. Hudson, International Legislation (Washington, 1929-49), in eight volumes 


to date. 
2Tbid., I, Introduction, xiii. 
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tary policies, and so on, in an effort to alleviate this inequality. These 
agencies, as they have been brought into existence, are all empowered to 
encourage and assist member states in laying down “law-making” treaties 
appertaining to their particular subject-matter® and it is reasonable to 
expect a greater quantity in the future. 

But the success of the “law-making” treaty, indeed of the international 
organs themselves, is dependent on the inclination and ability of the states 
to enter into and perform their international obligations. Although there 
is a rule of customary international law that states must fulfil the obligations 
assumed in good faith and, possibly, a legal duty upon the states of the 
international community to co-operate and collaborate with other states,* 
the sanctions are still the age-old and nebulous ones such as international 
ignominy, parliamentary censure, public opinion, and retaliatory measures. 
For the most part the obligation to fulfil treaty obligations in good faith is 
sufficient but the advent of the “law-making” treaty places more emphasis 
on direct application to individuals. It is evident that individuals will in- 
creasingly be more affected by the treaty in the future than by the usual 
political and commercial treaties of the past. This has raised a problem of 
the states’ internal constitutional machinery: does it enable them to observe 
these international rules by their application to their citizens? Many states, 
though generally favourable to the concepts of modern internationalism, 
find themselves unable to enter into many types of “law-making”’ treaties 
or unable to perform their provisions as required by international law. 
Modern constitutional practice, in many places, does not lend itself to inter- 
national collaboration and when it does not it is possibly as detrimental to 
constructive relations between the states of the world as hostile actions. The 
success or failure of internationalism, as that term is presently apprehended, 
to a great extent rests not so much on the willingness of states to enter into 
“law-making” treaties—for the most part they are willing—as on their con- 
stitutional ability to conclude or perform them. This is a real problem, of 
equal importance with agreement on the content of treaties; a problem 
that necessitates consideration of reconciling national treaty procedures to 
cope particularly with the “law-making” treaty and yet retain the main 
principles of modern constitutionalism. 

Treaty procedures of modern states no longer contemplate an uncon- 
trolled head of state binding the state at his whim or caprice: that is the 
mark of the dictator or autocrat. With the possible exception of the enig- 
matical Russian system, the last example of this type of treaty procedure 
disappeared with the defeat of Japan in 1945 and the overthrow of its 
oligarchic governmental organization. Today modern constitutions all pre- 


3For example, the International Labour Organization, created in 1919, has now in 
force or coming into force over one hundred conventions on all types of labour problems. 

4See Principle 5, “The International Law of the Future,” International Conciliation 
(1944), no. 339. 
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scribe, either explicitly or by custom, some form of legislative participation. 
Constitutionalism, procedurally attained by an elaborate system of re- 
straints, checks, and balances on the three major organs of government, the 
executive, the judiciary, and the legislature, embodies not only the internal 
governmental process but also the treaty process—the external govern- 
mental process. Briefly, constitutionalism envisages the concept that na- 
tional security, social and economic progress, and the fundamental rights 
of individuals can be best achieved by an appropriate distribution of powers 
between these governmental organs, no one of them being supreme or by 
itself able to regulate any part of our external or internal social order. The 
theory is that arbitrary government is thus obliterated or, at least, minim- 
ized and the commonweal best served. But this doctrine of modern con- 
stitutionalism as applied to the treaty process can quite possibly be, and 
often is, contrary to the best interests of internationalism and, in particular, 
the “law-making” treaty. The problem that will be considered in the fol- 
lowing pages is how far the constitutional provisions now extant in the 
states may be so adjusted as to conform with the rapid strides of inter- 
nationalism, as evidenced by the expansive trend of the “law-making” 
treaty, and with the basic tenets of constitutionalism. 

Today treaty procedures of the states may be generally divided into three 
categories. The first is the procedure in vogue in the British countries. This 
entails complete discretion in the executive, that is, the cabinet, to enter 
into any international agreement without legal restraint.’ The cabinet is 
not constitutionally limited in concluding treaties, although actually the 
system of responsible government renders the cabinet responsible to the 
Parliament and it is unlikely to conclude a treaty without the latter’s ex- 
press or implied support." Another qualification to the executive authority 
to conclude valid international agreements is that constitutional practice 
in British countries makes it impossible for a treaty to have effect nation- 
ally, if it affects the law of the land or makes a charge on the subjects, un- 
less it is embodied in the form of a statute.* In other words, the capacity 
of the British executive to enter into treaties is unlimited but the ability to 
perform the obligations which are incurred under them is, in most cases, 
within the control of the legislature. 

The second type of treaty procedure is that prevalent in European coun- 

5The executives in the British federations, Canada and Australia, are probably limited 
by their constitutions inasmuch as they cannot do what their constitutions forbid. See 
King v. Burgess; ex parte Henry, (1936) 55 Com. L.R. 618, 687 (per Evatt and Mc- 
Tieran JJ.). “The legislative power in Sec. 51 is granted ‘subject to this Constitution’ 
so that such treaties and conventions could not be used to enable the Parliament to set 


at nought constitutional guarantees elsewhere contained.” 
®See J. E. Read, “International Agreements” in (1948) 26 Canadian Bar Review 
520, for methods of procedure. 


7Walker v. Baird, [1892] A.C. 491; A. D. McNair, Law of Treaties (New York, 
1938), chap. m. 
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tries. This procedure imposes a constitutional restriction on the executive 
or head of state when entering into certain types of treaties. Treaties in- 
volving a declaration of war or the making of peace, affecting the rights of 
individuals, or changing the fundamental law of the state usually need 
legislative concurrence before they may be validly concluded.* The more 
important treaties require the assent of either one or both legislative houses 
before a valid ratification can be made. 

The third and last category of treaty procedure is that in vogue in the 
United States and the model of most of the Latin American states. This 
procedure empowers the executive to negotiate and sign treaties but before 
they are internationally valid and become the law of the land they must 
receive the assent of some legislative body. By this legislative participation, 
ostensibly, the American states cannot enter into any valid treaty until it 
runs the gamut similar to the promulgation of a domestic enactment. 

From these procedures it is apparent that modern constitutions place 
two broad types of constitutional restrictions on the treaty process. There 
are, first, those limitations which restrict the capacity of the executive to 
enter into international agreements, or, as in European countries, qualify 
the type of treaty which may be validly concluded. These limitations relate 
to the signing, negotiation, and ratification of treaties. In Great Britain 
there are none. The Crown, acting through the cabinet, is constitutionally 
unrestricted in signing and ratifying any treaty whatsoever. In the United 
States, however, the President cannot validly ratify a “treaty” without the 
assent of the Senate by a vote of two-thirds of the senators present. If he 
does so it is unconstitutional, presumably, and the treaty is not validly con- 
cluded, although such a circumstance has not occurred.® The second type 
of constitutional limitation on the treaty process does not affect the capacity 
of the executive to enter into treaties, but their validity as a national obli- 
gation is dependent on their conformance with various constitutional pro- 
visions. These limitations may be called “performance” limitations. 

For the sake of clarity and better illustration, “performance” limitations 
can be divided into three classes. First, as exemplified in British countries, 
treaties which affect a change in the law of the land or impose a charge 
upon subjects are not municipally applicable until they receive parliamen- 
tary sanction. Similarly in the United States, the constitution places the 
control of finances in the hands of Congress. Treaties which require Trea- 
sury assistance must have congressional action before their provisions are 


8For example, articles 27 and 68 of the French and Belgian constitutions respectively, 
which require, inter alia, that the two legislative houses shall approve all treaties con- 
cerning the cession of territory, financial obligations, and the modification of legal rights. 
*Exhaustive studies of the President’s avoiding the constitutional restriction by devious 
and extra-constitutional devices may be found in D. F. Fleming, Treaty Veto of the 


American Senate (New York, 1930); R. J. Dangerfield, In Defence of the Senate (Nor- 
man, Okla., 1933). 
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fulfilled..° Thus the first type of “performance” limitation involves the 
constitutional separation of powers within the state; that is, before the treaty 
is nationally or municipally operative, the co-operation of another organ 
of government is necessary. The second type of “performance” limitation 
is observed in the judicial interpretation of the fundamental law of the 
state. In some states the judiciary is vested with the interpretation and, 
thus, protection, of the written constitution and is empowered to nullify 
an act of the executive (or legislature) which infringes on some constitu- 
tional provision. For example, in the United States, a treaty validly con- 
cluded by the President could conceivably be declared void because it con- 
travened individual or state rights guaranteed in the first ten Amendments. 
The treaty might be validly concluded but its application or performance 
rendered void by the courts. Somewhat similar, but peculiar to states with 
federal constitutions, is the third and final type of “performance” limita- 
tion. Federal states are among the foremost in the world and their assistance 
and collaboration are necessary for the success of present international 
agencies and concomitant “law-making” treaties but their peculiar govern- 
mental structure has made it difficult for them to fulfil their international 
obligations."* This is because their organization envisages two governments 
each operating within a defined legislative sphere and each independent of 
the other.” All federations place the executives’ capacity to enter into in- 
ternational agreements within the control of the central government but the 
performance of their commitments may be, and often is, within the com- 
petency of the component parts. The result is that the central government 
may constitutionally conclude international agreements but may be power- 
less to effectuate their provisions because the necessary legislative power is 
within the control of another government. 

Constitutional limitations which the modern states place on their treaty 
processes may be further illustrated by their effect and operation. ‘“Ca- 
pacity” limitations, that is, limitations on the executive power to enter into 
valid international engagements, may be so restrictive as to entail con- 
sideration of all the internal governmental machinery for the promulgation 
of laws. Treaties may have to undergo the same parliamentary procedure 
as any domestic enactment. Thus in Switzerland, the constitution provides 
that though the executive, that is the Federal Council, may negotiate and 
sign international agreements, they are not validly concluded or internally 
effective until the Federal Assembly gives the necessary mandate. Nor is 
this all. By the application of the strictest form of democracy, article 89 

10See S. B. Crandall, Treaties, Their Making and Enforcement (2nd ed., Washing- 
ton, 1916), 178 ff. G. H. Hackworth, Digest of International Law (Washington, 
1940-4), V, 198-9. 

11See, for example, the Official Chart of Ratifications of International Labour Con- 


ventions to Aug. 15th, 1951 (Ottawa, 1952). 
12K. C. Wheare, Federal Government (New York, 1947), chap. 1. 
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of the constitution provides that a treaty of more than fifteen years’ dura- 
tion must be submitted to a referendum on the request of 30,000 people or 
eight cantons. It is obvious that with such a limitation on the treaty process 
the possibility of entering into treaties without considerable delay, confusion, 
and hesitation must be slight indeed. This is particularly true of “law- 
making” treaties on social and economic questions and it is quite conceiv- 
able that such treaties would never survive these hurdles. On the other 
hand, if, for example, the Federal Council was empowered to enter into 
treaties without any legislative participation, it would be contrary to the 
spirit of constitutionalism. 

The effect in the United States of this legislative participation in the 
treaty process is somewhat similar. The President is empowered to nego- 
tiate, sign, and, with the advice and consent of two-thirds of the senators 
present, validly conclude treaties. Treaties are not internally effective until 
this consent is obtained. Experience has proved that, particularly in times 
of stress, many international agreements require secrecy and despatch, a 
condition impossible with too great a degree of legislative participation. 
These factors, and others, have led American presidents to resort to alterna- 
tive devices to carry out their foreign policies, such as the well-known 
executive agreement. The utilization of executive agreements by the presi- 
dents has invoked much discussion and criticism.'* It is argued that they 
are extra legal, infringe on the constitutional power of the Senate, and 
circumvent the constitution itself. But their usefulness as an executive in- 
strument of foreign intercourse is denied by none. Legislative participation 
is often disadvantageous in the treaty process when quick and firm action 
is necessary. It may be reasoned that because of their embracive content 
“law-making” treaties should require consideration and discussion by some 
law-making group before they are constitutionally concluded. There is 
indeed merit to this contention and it will be mentioned subsequently. On 
the other hand, the complications and intricacies of modern international- 
ism demand a broad perspective of the international needs of the moment, 
rapid action in the adoption by the states of the advantages offered, and, 
possibly above all, firm leadership of the major states in applying the prin- 
ciples advocated. The greater the participation of other organs of govern- 
ment in this part of the treaty process, the more hamstrung the state will 
be in its attempt to partake of the benefits of international intercourse. 

Constitutionalism demands that some voice in the formulation and appli- 
cation of domestic laws be given to a representative body. Thus the people 


13For example, Myres S. McDougal and Asher Lans, “Treaties and Congressional- 
Executive or Presidential Agreements: Interchangeable Instruments of National Policy” 
in (1945) 54 Yale Law Journal 181, 534, and citations contained therein. It should be 
noted that the main criticism is directed at presidential executive agreements made 
under the President’s express or inherent executive authority rather than agreements 
made under the authority of a congressional enactment. 
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and, in states with federal forms of government, the component parts, are 
protected from an arbitrary rule of one or a few. It is the same with laws 
which may result from a treaty with a foreign power. Though the executive 
may constitutionally conclude a treaty with a foreign power, it cannot 
evade constitutional requirements and impose burdensome laws and 
charges on the people by this means. In many countries, for example in 
Great Britain, if the treaty attempts to do so, the legislative process that 
is necessary for domestic law must be invoked, otherwise the treaty is muni- 
cipally inoperative. In the United States, the constitution provides that only 
Senate approval expressed by a two-thirds’ vote of the senators present is 
necessary, a condition different from that required for promulgation of a 
domestic law. Most states prescribe that treaties involving finances, changes 
in the fundamental law of the state, or declarations of war should have 
some form of legislative sanction before they validly bind the state. In 
result, even though the treaty be unconstitutionally concluded its municipal 
operation is in accord with the spirit of constitutionalism. 

This protection for the people and the fundamental law against an arbi- 
trary executive in foreign affairs is sufficient in states where the theory of 
legislative supremacy gives the representative body authority over the con- 
stitution, written or unwritten, as in Great Britain and Switzerland. It is 
not sufficient in those states where the written constitution is the supreme 
law and determines the limits of power of the three organs of government. 
Thus in the major federations (the United States, Canada, and Australia) 
the constitutions define the limits of power of the executive and legislature. 
The determination of these limits is within the control of the judiciary. 
For example, a treaty entered into by the American President with sena- 
torial consent but which on judicial interpretation was held to interfere 
with some constitutional provision would be declared void and municipally 
inoperative. Again in Canada, if the central executive entered into a treaty 
which, say, proposed a greater parliamentary tenure than the constitution- 
ally prescribed five-vear term, it likewise would be unconstitutional and 
void. The treaty process cannot be employed to do what the government is 
otherwise interdicted from doing. 

The final type of constitutional limitation affecting the performance of 
treaty obligations is very similar, and relative to the federal state. The 
performance of the obligations contained in a treaty may necessitate pro- 
vincial or state legislative action. That is a constitutional limitation of the 
utmost importance. It may mean, as observed in the Canadian experience, 
that certain treaties are inoperative municipally until all the component 
parts have expressed their adherence, indeed a cumbersome process, and, 
of course, not conducive to active international collaboration. 

To summarize, constitutionalism has set various limitations on the treaty 
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process, broken down roughly into the categories described in the preceding 
paragraphs. These are imposed with the obvious design of preventing the 
state from being encumbered with onerous burdens not consonant with its 
concept of well-being. 

Doubtless some limitations on the treaty process are necessary but their 
content and quantity demand a careful scrutiny. It is to be repeated that 
the international law of the future depends as much on the treaty pro- 
cedures of states of the international community as on treaty substance. If 
the state has not the necessary constitutional structure to enter into or carry 
out international obligations, the stability and structure of the international 
community is threatened and international law itself is on uncertain and 
precarious ground. The question arises: how can states in their treaty pro- 
cesses conform with the best interests of modern internationalism and still 
conform with the basic idea of constitutionalism? 

Is the solution to this problem to be found in present international law 
or some alteration of it? At least one writer infers the latter. He says: 


. . . the subject of internal limitations has never received adequate considera- 
tion. More often than otherwise it has been dismissed with the dictum that the 
law of nations has no concern with the constitution of the state. This dictum, 
it is submitted, requires revaluation. It has been universally approved in the 
sense that each people must be free to determine its own form of government 
without external interference; but it cannot certainly be taken to mean that 
the law of nations is blind to important capacities and incapacities arising out 
of the organic constitutions of its subjects.'* 


Inferentially the learned writer perhaps would have international law 
cognizant of all constitutional limitations and a rule of international law 
invoked to the effect that these limitations have to be observed before any 
valid international agreement be concluded. The disadvantages of such a 
solution are many. 

It is a cardinal rule of international law that a state may organize itself 
as it chooses. In the words of Hall: 


. a state may place itself under any form of government that it wishes, and 
may frame its social institutions upon any model. To foreign states the political 
or social doctrines which may be exemplified in it, or may spread from it, are 
legally immaterial. A state has the right to live its life in its own way, so long 
as it keeps itself rigidly to itself, and refrains from interfering with the equal 
rights of other states to live their own life in the manner which commends 
itself to them, either by its own action, or by lending the shelter of its inde- 
pendence to persons organizing armed attack upon the political or social order 
elsewhere established.'® 


14E. D. Dickinson, The Equality of States in International Law (Cambridge, Mass., 
1920), 219. 


15W. E. Hall, International Law (8th ed. by A. P. Higgins, Oxford, 1924), 50. 
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The treaty process of the state is, of course, part of the governmental organ- 
ization. Opinions have differed, however, whether it is entirely outside the 
orbit of international law and is of internal concern only. Ostensibly this 
rule of customary international law would apply to both types of constitu- 
tional limitations on the treaty process, but some writers maintain that 
international law requires that constitutional limitations relating to the 
capacity of the states’ executives to enter into an international agreement 
be complied with before it is a valid international obligation. In other 
words, contrary to the rule quoted above, international law recognizes the 
validity of constitutional limitations affecting “capacity” and deems them 
to be of general concern.’® Most writers are in agreement, however, that 
“performance” limitations on the treaty process are within the general rule 
and of no concern to other states. Thus if the treaty has been validly con- 
cluded according to a state’s constitutional law, it is a valid international 
obligation; if legislation should not be forthcoming to fulfil its provisions, 
or if it infringes some constitutional guarantee, its validity will not be 
affected. But it is submitted such manipulation of international legal rules 
does little to clarify the situation. The fact that international law makes 
“capacity” limitations of general concern to all states of the international 
community only serves to obscure present treaty law and make more un- 
certain the legal status of treaties. The true rule, it is submitted, should be 
that both types of constitutional limitations which a state places on its treaty 
process are of internal concern only and of no consequence in the deter- 
mination of the international validity of a treaty. 

There are many reasons for maintaining the general rule that the treaty 
process, in its entirety, is solely the internal concern of the state. In the 
first place, there is no difference in substance between these two types of 
limitations; they differ in degree only. To take a hypothetical example, 
is there any difference in effect between a treaty declared void by the Amer- 
ican judiciary because it has not received the assent of the requisite Senate 
vote, a “capacity” limitation and one declared void because it infringes on 
some other constitutional provision not concerned with the treaty process, 
such as the “due process” clause, a “performance” limitation? Again would 
there be any difference if the treaty infringed on some legislative power of 
a component part and because of this was declared void? If the national 
effect is the same why give it a different effect in international law? 

The writers who maintain that there should be a difference would apply 
the doctrine of notice to “capacity” limitations. They maintain that a “‘ca- 
pacity” limitation such as article 2, section 2, of the American constitution, 


16Harvard Research in International Law, Draft Convention on the Law of Treaties, 
Article 23, in (1935) 29 American Journal of International Law (supp.) 1029 ff, and 
authorities quoted therein. 








are. 
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which permits the President to enter into treaties only with the advice and 
consent of the Senate with the support of two-thirds of the senators present, 
puts the co-contracting state on notice; if the condition is unfilfilled the 
treaty is void internationally.’’ But their reasons for applying this doctrine 
to one type of limitation and not to the other are not clear. Each type may 
be equally as obvious, each type may be equally as unascertainable. If the 
criterion be that judicial construction is necessary in the one type of limita- 
tion and not in the other, it is easily refuted. For example, in the United 
States, by operation of article 6, section 2, of the constitution, only treaties 
become the law of the land. But what is a treaty? Two American cases 
would apparently lay down that executive agreements come within its 
definition and that such agreements, even without Senate approval, have 
the same status as treaties in American constitutional law.’* The apparent 
indefiniteness of such a “capacity” limitation to the co-contracting state, of 
whether the Senate vote was necessary or not, would demand judicial con- 
struction similar to any interpretation of legislative power between the 
central government and the component states. Again, in article 26 of the 
Norwegian constitution, it is laid down that treaties of “special importance” 
necessitate the consent of a special committee of the Rigstag, a “capacity” 
limitation because it is a constitutional prerequisite to valid conclusion. It 
is obvious that the determination of what constitutes a treaty of “special 
importance” may demand considerable interpretation. It is my opinion that 
such a criterion for differentiating between the two types of constitutional 
limitations is unreal. 

Moreover, is a rule which would put co-contracting states on notice of 
the constitutional law of the other state applicable? The observations of Mr. 
Fitzmaurice are of particular value here.’® First, he is dubious whether a 
state can have official notice unless knowledge is requested officially and an 
official reply is received. Analogous to the private law practice of the states, 
the foreign offices may have considerable difficulty in obtaining legal ex- 
perts and opinions that will measure up to the requirements that an inter- 
national tribunal may impose before evidence will be received. Second, he 
contends that the only official way of obtaining this knowledge is through 
the department concerned with the foreign affairs of the state, which in 
most, if not all, cases is the executive. As the executive is also the treaty- 
making organ, it is the very organ of government that may be delinquent 


17For example, A. D. McNair, “Constitutional Limitations upon the Treaty-making 
Power,” introductory note in Ralph Arnold, Treaty-making Procedure (London, 
1933), 4 ff. 

1817.8. vy. Belmont, (1937) 301 U.S. 324. U.S. v. Pink, (1942) 315 U.S. 203. But 
see Edwin Borchard, “Treaties and Executive Agreements—A Reply” in (1945) 54 
Yale Law Journal 616. 

19TDo Treaties Need Ratification?” in (1934), 15 British Year Book of International 
Law 113, 133 ff. 
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and little assistance may be expected from this source. Finally, “states must 
in their intercourse with one another, be able to rely absolutely on the 
validity of the actions of, and the information given by, one another’s ex- 
ecutive, those being the only channels through which such actions can be 
performed or such action given.” There is also the very real consideration 
that such information regarding the state of the constitutional law would 
be refused as being of internal concern only.” 

The conclusion is unavoidable that international law should not make 
any distinction in types of constitutional restrictions which states place on 
their treaty processes nor alter the general rule that such limitations are the 
sole concern of the state itself. The difficulties in the way of any other rule 
are insurmountable. International agreements which depended for their 
validity on the ascertainment by one state of the other’s constitutional law 
would be of uncertain effect. Indeed, in many instances, it might be im- 
possible to indicate whether a treaty was ever validly concluded. The very 
existence of international law and the international community is, in no 
small measure, dependent on a strict body of treaty law. Security, clearness, 
and the duty of the state to exercise due care and diligence in its treaty 
relations would suffer if each state could determine the validity of its inter- 
national engagements by the yardstick of its constitutional law. Inter- 
national law, then, should not concern itself with limitations which the 
states of the world impose on their treaty processes. 

Such a conclusion may mean that a state may be obligated internation- 
ally by an unconstitutional or municipally inoperative treaty.** The only 
answer is that if a state has incurred a treaty obligation which by some 
peculiarity of its internal governmental structure it cannot fulfil, it cannot 
invoke its internal law to relieve it from responsibility. It must either desist 
from incurring such an obligation or, better, alter its internal law. National 
capabilities and powers can no longer be used as a justification for the 
evasion of international duties. If international law is of no assistance in 
rectifying the various treaty procedures it is up to the states themselves to do 
so. The following pages will be devoted to advocating, with considerable 
trepidation, some suggestions of a general nature. 

It is suggested that constitutional limitations affecting the capacity of the 
executive to enter into treaties should be minimized if not completely re- 
moved. The executive should have considerable discretion in concluding 
valid international agreements without constitutional restraint. This organ 


20For example, the American refusal to give the British government such information; 
see J. B. Moore, A Digest of International Law (Washington, 1906), V, 169-70. 

*1For example, the position of Canada after the ratification of three labour con- 
ventions which could not be fulfilled because of a judicial interpretation of the legis- 
lative powers between the central government and the provinces; C. W. Jenks, “The 
Present Status of the Bennett Ratifications of International Labour Conventions” in 
(1937) 15 Canadian Bar Review 464. 
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has at its command great sources of information in foreign affairs which are 
not available to the other branches of the government and this and its 
ascendant position as legislative leader as well as the smallness of its num- 
bers make it the logical organ to envisage broad policy and to apply it to 
unforeseen developments. Expertness, flexibility, and despatch are required 
of the body charged with the conduct of the foreign relations of the state. 
The executive is composed of the senior statesmen, tried in statecraft and ; 
usually with a high sense of responsibility in the public office. It is unlikely 
that they will breach their trust. As far as possible they should be constitu- 
tionally unlimited in entering into treaties: sanctions should be supplied 
by politics. Once the executive concludes a treaty it should be an inter- 
nationally valid obligation which the state has a duty in international law 
to fulfil. 

This is not to advocate that once the executive has concluded an inter- 
nationally valid engagement it ipso facto should become the law of the land. 
Constitutionalism still demands protection for individuals and, in federa- 
tions, for the regional governments. Constitutional limitations relating to 
the performance of the treaty have still to be considered. In the British 
countries the Parliaments would still be called upon to enact the necessary 
legislation if any alteration of the law or charge upon the people were in- 
curred. In the United States a somewhat different situation exists. Treaties, 
with certain exceptions,”* become the law of the land with the same status 
as a domestic enactment, once the Senate has approved. Thus there is less 
legislative participation for making treaty law than for making domestic 
law. Without going into the feasibility of this arrangement, it is sufficient 
to say that this constitutional provision should be maintained for the “law- 
making” treaty where consideration and deliberation by a large body is 
feasible but a concluded executive agreement should be sufficient for those 
types of international engagement demanding despatch and secrecy. The 
British procedure does not draw this distinction between treaty and execu- 
tive agreement and British procedure is probably the most successful yet 
devised. At any rate those treaties which require promulgation as national 
law should have the sanction of the Senate vote before they are municipally 
effective. 

It may be argued that many treaties would be ineffective and their inter- 
national validity meaningless if the legislative assent were not obtained be- 
forehand. It is doubtful if this is true. In the first place the executive is, 
more often than not, the legislative leader and will not enter into treaties 
whose content is patently unacceptable to the legislative bodies or the peo- 
ple. If the possibility of legislative apathy exists, there are many devices in 
international treaty law, such as reservation or qualification of acceptance 


“2Where they are not “self-executing”; see Foster v. Neilson, (1829) 2 Pet. 253. 
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by the legislative bodies, that can be utilized by the executive before the 
treaty is validly concluded. But the greatest benefit to be derived from this 
broad capacity in the executive is that, once an international obligation has 
been validly undertaken, the states will hesitate, experience has proved, to 
permit constitutional machinery to stand in the way of implementation.” 

In those states whose judiciaries are charged with the maintenance of 
the constitutions, there is little likelihood that a constitution can be em- 
asculated or amended by the treaty process. Although in the federations of 
the United States, Canada, and Australia, the judicial branch of govern- 
ment has tended to keep itself aloof from questions involving external affairs 
as being of a political nature, it has never abrogated its function completely 
in this respect. Thus a treaty which purported to alter a constitutional 
guarantee would have to run the gauntlet of judicial intervention before 
it received general acquiescence. But apart from this, experience has shown 
that the judiciary will not lightly interfere with the decisions of the execu- 
tive. It is possible to find examples in the United States where in such cases 
the court has laid down different rules of construction for treaties than for 
domestic laws.** By no means has the judiciary given a “green light” to the 
executive to do anything by the treaty process, but its limits are obscure. 
Possibly the position may be best defined by saying that the treaty process 
“extends to all proper subjects of negotiation with a foreign country.”*° 
This indefiniteness may be adjusted to the international needs as they arise 
and this flexibility is to be approved. However, the power is not there to 
do something not contemplated by the treaty process.”* 

States politically organized into federal unions have been a source of 
trouble in treaty making. Although the International Labour Organization 
permits some concessions in the formulation of treaties by these states,” 
the legal position is and should be that they must fulfil their obligations in 
the same manner as unitary states. Their peculiar governmental structure 
does not, in strict law, minimize their international obligations. Actually, 
of the four federations of Canada, Australia, Switzerland, and the United 
States, only Canada lacks the constitutional machinery to fulfil her obliga- 
tions because of the divided legislative power. The United States constitu- 

*3For example, the House of Representatives has never refused an expropriation of 
money to implement a treaty although it has often asserted its right to do so. 

*4For example, U.S. v. Curtis-Wright, (1936) 299 U.S. 304, by holding that the 
powers of the President in foreign affairs were derived by reference to international 
law and not delegated by the states, an inroad on the doctrine of separation of powers 
may be observed. This is probably dicta, however. 

25DeGeoffroy v. Riggs, (1890) 133 U.S. 266. Similarly in Australia, The King v. 
Burgess; ex parte Henry, (1936) 55 Com. L.R. 618, 680. 

“6For example, the proposed utilization of the treaty process to carry out Roosevelt's 
New Deal legislation in the mid-thirties when balked by a hostile Supreme Court. 


27See Y. Liang, “Colonial Clauses and Federal Clauses in United Nations Multi- 
lateral Instruments” in (1951) 45 American Journal of International Law 108. 
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tion specifically declares that treaties made under the authority of the 
United States shall be the law of the land and contrary state laws fall to 
the extent of conflict. The legislative power of the states is ineffective in the 
face of the superior treaty-making power.** Swiss constitutional law and 
practice give the central government complete control in implementing the 
provisions of its treaties notwithstanding cantonal laws to the contrary.” 
In Australia, the recent case of King v. Burgess; ex parte Henry,® is broad 
enough in its interpretation of the Commonwealth’s treaty-making power 
to empower the central authority to implement its treaties notwithstanding 
the reserved power of the states. In Canada, the well-known Labour Con- 
ventions Case** has denied the federal government the legislative power in 
this respect. The result is that though the central executive may enter into 
international engagements the provinces must be called upon to fulfil their 
commitments. Obviously, this is an unenviable position. It means that 
Canada, a leading “middle” state in the international community, will not 
only hesitate to enter into international agreements and be delinquent in 
fulfilling their obligations, but is unable to take her rightful place as a full- 
fledged state in the international community. Either judicial decision or, 
preferably, constitutional amendment is in order to put her treaty process 
into conformity with international requirements. Until this is done, Canada, 
in truth, is not a true entity in international law. 

National democratic constitutionalism is on trial as evidenced by the 
other types of governments with which the democratic states have been 
waging “hot” and “cold” wars for the past five decades. If it is to survive 
it must adapt itself to the changing world conditions and needs. Modern 
times necessitate the closest collaboration of the states in the economic and 
social spheres as well as the political, and this collaboration, at the moment, 
can only be achieved by the use of the treaty. States should look to their 
treaty procedures; those which are so encumbered with constitutional re- 
strictions as not to be able to participate effectively in the formation of the 
new international order are not assisting in the fight. They should be con- 
sidered as delinquent in international law as if they had repudiated a law- 
ful treaty by unlawful means. 


28Missouri v. Holland, (1920) 252 U.S. 416, is the leading case in point. Subsequent 
judicial interpretation permits little scope for the “police power” of the states in the 
treaty process. 

29Walther Burckhardt, Le Droit fédérale suisse (Neuchatel, 1935), V, 1414 ff. 

30/1936), 55 Com. L.R. 618. 

31[1937] A.C. 342. 








TUDOR TACTICS 
GwyYNETH McGREGOR 


NCOME tax, taxes on capital, customs duties, government defence 

spending, price control, wage regulation, currency export restrictions, 
compulsory savings—it could very well be a list of chapter headings from 
a book on twentieth-century economics. Actually, it is a list of measures 
taken, among others less modern in conception, by Henry VII, first Tudor 
monarch of England, who gained the throne in 1485. All of which goes to 
support the truth of the saying “Plus ¢a change, plus c’est la méme chose.” 


The Dawn of a New Era 


The coronation of Queen Elizabeth last year gave rise to a general feel- 
ing that we are at the opening of a new age, and the whole world has seen 
a revival of interest in that extraordinary institution, the British monarchy, 
and in the influence it has had upon the island story of Britain. It is there- 
fore more than usually interesting to look back upon the story of this an- 
cestor of Elizabeth II, an ancestor whose reign also opened an era, since it 
is conventionally accepted as marking the beginning of the modern, as 
opposed to the mediaeval, period of English history. 

No exact date can of course be set for the “beginning” of any great move- 
ment, for such things are intangible and start like a wave in the ocean, un- 
seen and unrealized until they crash upon the shores of history. However, 
the Tudor era saw the groundswell and upsurge of four great revolutions: 
intellectual, with the re-birth of learning known as the Renaissance; re- 
ligious, with the coming of the Reformation; territorial, with the discovery 
of the New World; and social, with the ending of the feudal system and the 
opening of the commercial age. 

Henry VII came to the throne at a time when these new influences were 
beginning to be felt. He is perhaps the least well known of the Tudors, lack- 
ing the dramatic notoriety of his son Henrv VIII and his granddaughter 
Mary, as well as the romance that surrounds Elizabeth I, the last of the 
line. He was, however, a man of great financial and administrative ability, 
and he combined force of character with clear vision and a natural flair for 
government; and in an appraisal of what the Tudors did for England he 
stands at least as high as other more flamboyant members of his royal 
house. His achievements in raising England from anarchy and poverty to 
peace and prosperity, and the Crown from bankruptcy to riches, are not 
only interesting in themselves but also stimulating to modern students of 
economics because of the surprising pertinency in the world of today of 
Henry’s problems and his solutions. 
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Henry’s hereditary claim to the throne was a very weak one. One of his 
biographers has remarked that “he began by being, on both sides, almost 
a bastard.’ What claim he had was through the Lancastrian line: John 
of Gaunt’s legitimized’ granddaughter Margaret Beaufort married Ed- 
mund Tudor, the legitimized son of Katherine of Valois, widow of Henry 
V; and Henry Tudor was the only child of the marriage. The two factions 
of York and Lancaster, who had been fighting each other for years, were 
in 1485 urged to an unnatural alliance by a common detestation of Richard 
III, and invited Henry to come and fight for the Crown, making it a con- 
dition that he should marry Elizabeth of York and so unite the claims of 
the two houses. He agreed to the marriage, landed in Wales, defeated 
Richard at Bosworth Field, and became Henry VII of England, king by 


grace of a triple claim—conquest, election, and inheritance. 


Henry’s Problems 


At the time of Henry’s accession to the throne, the long conflict of the 
civil wars had left the country in a state of poverty, chaos, and complete 
lawlessness. The great noble families, with their bands of armed retainers, 
did as they pleased and laughed at law and order, ruling supreme in their 
own districts and intimidating the courts. The country’s coinage was de- 
based and forgery was general. The coasts of England were undefended, 
and her prestige abroad was non-existent. The Crown was in debt, the 
Treasury empty, the Crown jewels in pawn. 

Three main problems faced Henry: the consolidation of his position on 
the throne; the controlling of his nobles and through that the restoration 
of law and order; and the establishment of prosperity at home and abroad. 
And there was one great necessity common to all three—the imperative 
need for money. 

The first problem he tackled immediately. Even before he married 
Elizabeth of York, he must be recognized as king in his own right. His 
coronation preceded the meeting of his first Parliament—he would meet 
it as a crowned and anointed king and not as a suppliant for its support. 
Before Parliament met, too, Henry chose his Council, which was notable 
for the number of middle-class men it included. Here he showed his usual 
sagacity, for they were men on whose gratitude and obedience he could 
rely, and whose royally granted power was planned to offset the tyranny 
of the nobles. 

Launching out upon his campaign for controlling the nobles, Henry, as 
one of his first acts of Parliament, made the members take a most un- 
palatable oath, swearing to abandon “livery and maintenance’—as the 


1Charles Williams, Henry VII (London, Arthur Barker Ltd.). 


“Born out of wedlock and later made legitimate. 
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practice was called by which the retainers of the great houses wore the 
livery of the house as a sort of uniform and were kept armed. The nobles 
were allowed to keep only a small number of retainers, to run their house- 
holds and estates. 

Linked with this is the establishment, in 1487, of the court to be known 
as the Star Chamber Court, from the ceiling decoration of the room of the 
Royal Palace at Westminster in which it met. It was not in fact a new court, 
though its inception is generally credited to Henry: it had existed since the 
time of Edward III, and had always been the form of royal judicial author- 
ity. The 1487 Act only gave extra powers to a small committee of the 
Council and added to it men with special legal knowledge; but its main 
importance lay in the fact that it received its authority direct from the king, 
and so was immune from the fear of reprisals which nullified the powers 
of the ordinary courts. It could, and did, try offenders who were too power- 
ful to be tried by local courts; and so well, and on the whole so fairly, did 
it do its work that it was generally respected and supported. It was only 
later that it acquired a bad name as a weapon not merely of royal power 
but of royal tyranny. 

Henry's third problem, the restoration of prosperity, had many aspects, 


and is the one that links up most closely with the problems of the modern 
world. 


The Economist 


Henry was an economist in an age when economics as a branch of study 
had not been thought of. Although most of his measures were not original 
and had been used before, he was greatly in advance of his age in that he 
saw the problem as a whole. He not only gave to economic considerations 
far more weight than was usual with rulers at that time, but he also welded 
them into a consistent policy, part of which was later to be known as the 
Mercantile System—a policy which through the centuries to come was to 
establish the wide British Empire. 

He realized that England’s prosperity depended on flourishing trade at 
home and abroad, and that the first urgent requirement was a new mer- 
chant fleet, for foreign ships were carrying most of Britain’s trade. At that 
time, particularly in the Mediterranean, the galley was the usual “vessel 
of the line,” or battleship. England’s battleships and merchantmen were 
however sister ships, and Henry realized that the merchant fleet could be 
requisitioned for use in war. He therefore set about building a number of 
large ships and leasing them to merchants. The first Navigation Act, drawn 
up with the object of restoring the merchant fleet to its former status, drew 
attention to the “grete mynyshyng and decaye that hath ben now of late 
tyme of the Navie . . . by which this noble Realme within short processe 











Tupor Tactics 193 


of tyme without reformaccion be had therein shall not be of habilitie and 
power to defend itself.” The Act ordered that goods for England from cer- 
tain foreign ports were to be carried in English ships manned by English 
crews,* and it provided a tremendous impetus to English shipping. 

Henry then began to seek fresh markets for English wool and woollen 
goods, and to get English merchants privileges in foreign lands. There were 
then three centres of trade in Europe: the Baltic, dominated by the Han- 
seatic League; the Low Countries, where the Flemings had the monopoly 
of trade in woollen goods; and the Mediterranean, where Venice was 
supreme. Henry gained a footing for his ships in the Baltic by allying in 
1489 with Denmark, which also resented the Hansa supremacy; with the 
Low Countries he made two trade treaties, the Magnus Intercursus of 1496 
and the Malus Intercursus* of 1506. Venice was inclined to be difficult, 
but by making a direct treaty with her rival, Florence, and by refusing to 
sell wool to Venice unless it were carried in English ships, Henry forced 
her to allow English ships into her harbour. 

Henry’s eyes turned to the west, too, as he tried to get English trade to 
break out of mediaeval channels. Even before Columbus discovered Amer- 
ica, English sailors had been making attempts to conquer the western sea, 
in order to find the longed-for North West Passage to the Far East. Henry 
encouraged the Bristol Genoese, Cabot, in his exploration, giving him a 
royal charter to set up the English flag on all the lands he discovered. After 
Cabot’s discovery of Newfoundland, the king gave him a pension and urged 
him on to further voyages, during which he discovered the American coast- 
line from Labrador to the mouth of the Delaware. 

Wishing to check the flow of gold from England—another of the mea- 
sures in his economic policy—Henry revived in 1487 the law of Edward IV 
which forbade merchants from Ireland or Guernsey to take any gold out 
more than ten crowns. The long peace stopped the flow to the Continent 
of the gold necessary for the prosecution of war, and Henry’s measures were 
on the whole successful. 

This pioneer economist then turned his attention to the situation at home, 
where his aim was the efficient maintenance of the working population, 
on which national peace and prosperity depended; but while his reforms 
had a generally beneficial effect they were prompted by no altruistic or 
humanitarian motives, for modern concepts of “welfare” would have been 
quite incomprehensible to a monarch of that day. Price control and wage 
regulation were two of his innovations. Many prices were fixed, to prevent 
retailers from making unfairly large profits or to subsidize an industry—all 


3This applied at first mostly to the wine trade from Bordeaux, and it is interesting 
to note that the displacement measurement of English ships in “tons” comes from the 
number of “tuns” of claret carried by a ship. 

4So called by the Flemings, hard hit by the advantages given to English traders. 
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of which has an incredibly modern sound. For example, the price of long- 
bows was fixed because their supremacy was threatened by the cross-bow; 
and regulations applied to many trades, from the stuffing of feather-beds to 
the butchering of animals. In 1495 a statute fixed a maximum wage rate 
(not a minimum as would be more likely today); Parliament controlled 
hours of employment, times for meals, and so on. These regulations, how- 
ever, operated against the workman rather than for him, for holidays were 
not to be paid for, a workman abandoning an unfinished job got a month 
in jail and a fine of one pound, and unemployed persons were compelled to 
accept work. Modern union leaders would hardly approve of this attitude, 
but it certainly led to increased output and less loss of effort. 

The coinage was in a bad state, and debased, clipped, counterfeit and 
foreign coins were in general circulation. Forging of currency was made 


treasonable, clipped coinage was to be refused, and gold coins were to be 
accepted only if of full weight. 


The Royal Revenue 


Sir Thomas More summed up Henry’s situation very neatly when he 
said “No abundance of gold can be sufficient for a prince . . . whereas on 
the other part neede and povertie doth holde and keep under stowte cour- 
ages, and maketh them patient perforce, takinge from them bold and re- 
bellious stomakes.” The transfer of wealth from subject to king was there- 
fore of twofold value, for it simultaneously strengthened the king and 
weakened the subject; and the financial policy of the first Tudor was con- 
ducted in full awareness of that vital fact. Don Pedro de Ayala, Spanish 
ambassador to Scotland, wrote to his master after spending some time in 
England, that Henry had told him “that it is his intention to keep his sub- 
jects low, because riches would only make them haughty.” We make a 
present of this to the Canadian government as an argument in favour of 
its surpluses. 

It must be realized that at this time there was no distinction between 
national revenue and royal revenue—it was all the king’s, to do with as 
he pleased; and Parliament did not interfere, although it had been known 
to ask for accounts from Henry IV. It was not until 1624 that the first 
appropriation of supplies was made, and not until the accession of William 
of Orange in 1689 that it became an invariable custom. On the other hand, 
Parliament was already established as the taxing power. Since 1295, the 
imposition of any direct tax without consent of Parliament had been 
illegal, and by the end of the fourteenth century the road to both direct 
and indirect taxation without parliamentary consent was for the most part 
closed, though one or two small gaps remained. 

Money was always one of Henry’s major problems, as indeed it is for 
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most governments. In the sixteenth century there was hardly any credit 
system, and because it was of the greatest importance for a ruler to have 
ready money when he needed it, kings hoarded bullion—Henry more suc- 
cessfully than most. He was always reluctant to arouse the opposition of 
Parliament and people by asking for large supplies, and this drove him, 


later in his reign, to a number of questionable and even downright evil 
expedients. 


Permanent Sources of Revenue 


1. Crown lands or royal estates. Many of these had been the property 
of the Crown for centuries, over 1400 manors appearing in the Domesday 
Book as Crown property. At first the rural tenants had paid their rent in 
produce, but this had gradually been commuted to money. Towns grew up 
on royal lands, and the rents of the urban properties, which eventually 
took the form of a lump sum paid by each town as a unit, became a valu- 
able part of the king’s revenue in the thirteenth and fourteenth centuries. 
During the civil wars, however, the revenue from these lands had dwindled 
into a mere trickle, and even this had largely been lost to the Crown by 
the corruption and dishonesty of its agents. Henry, within a few weeks of 
his accession, organized the administration of the Crown lands, putting an 
end to waste and neglect, and they began again to provide a substantial 
revenue; and the number of Crown estates was augmented by those con- 
fiscated from traitors and rebels during the course of the reign. 

2. Feudal sources. These were based on the old idea that the tenant 
must aid his lord financially as well as militarily. With the passing of the 
feudal system they were steadily diminishing in value, but some revenue 
was still drawn from them. 

3. Administration of justice. Suitors had to pay for the hearing of their 
cases as well as fees for writs. 

4. Customs duties. Henry’s first Parliament granted him “tunnage and 
poundage”’ for life; and as a result of the king’s commercial policy with 
its increased trade, these duties increased by 28 per cent during his reign. 

5. Direct taxation. The income from the aforementioned sources was 
barely sufficient for the ordinary day-to-day expenses of the country, and 
when extra money was needed Parliament levied a direct tax known as 
“tenths and fifteenths.” At first said to be a tax on movables, it was actually 
a general property tax, the inhabitants of towns paying one-tenth and those 
of the counties one-fifteenth. The history of this tax goes back to 1290, 
when Edward I, having expelled the Jews from the country and so lost 
some very profitable subjects, had to find a substitute source of income. 
This tax continued in force from 1290 to 1334, though the fractions were 
sometimes varied. From 1334 onwards, a slightly different method, known 
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as “apportionment” was used to collect the tax. The annual yield had 
averaged about £39,000; so each time the levy was made, this sum was 
now apportioned between counties, cities, and boroughs according to their 
former payments—an arrangement which had the qualities of both cer- 
tainty and flexibility, and which remained in use for centuries. 

In 1488 Henry tried a new taxing experiment, or rather revived an old 
one which had failed under Edward IV in 1472. This was a levy “for 
military purposes,” and Edward had tried to impose a literal tenth of each 
man’s property. Henry’s scheme was that each man should pay a tenth of 
his annual income from land, plus one shilling and eightpence from every 
ten marks (£6/13/4) of personal property; but the experiment failed a 
second time, since there was no machinery or system either for valuation 
or for assessment. 

In 1491 Parliament granted a levy of two-tenths and two-fifteenths; in 
1497 they authorized two such levies—and produced the Cornish Rising. 
The limit of parliamentary taxation had been reached, and it was not 
merely a question of “the point of diminishing return” but of no return at 
all. Henry realized this, and asked only once more for money from Parlia- 
ment, finding easier and more profitable ways of raising what he needed. 


Other Sources of Revenue 


1. Supplies granted for war. Henry found he could sometimes make a 
profit out of these, as for example when the money voted by Parliament 
for the French campaign was saved by the Treaty of Etaples in 1492—a 
treaty which also added a French pension to the king’s revenue. 

2. Privileges granted by the king to cities and trading companies. 

3. Fines. These were a most fruitful source, and were the most usual— 
and apparently lenient—form of punishment. For example, the West 
Country alone paid £10,000 for its share in the rising of 1497. Even 
friendship did not give a subject immunity, and one of the best stories about 
Henry tells of the time when he visited Lord Oxford, the friend of the 
king’s early exile and the victor of Bosworth. Lord Oxford turned out in 
the king’s honour a splendid band of retainers—far more in number than 





the law allowed. Henry took in the situation and turning to his host said 

“T thank you for your good cheer, my lord, but I may not endure to have 

my laws broken in my sight. My attorney must speak with you.” The at- 

torney spoke to the tune of £10,000, which my lord Oxford was glad to 

pay to escape from his predicament. As Bacon said of Henry’s “merciful” 

punishments, “The less he drew of blood, the more he took of treasure.” 
4. Revenue from commercial ventures in wine, wool, and tin. 


———eS 
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5. Forced loans and benevolences. These had often been demanded by 
kings in the past, but a statute passed in 1483 had declared them illegal. 
Henry, however, felt his position strong enough to revive the practice; and 
it is a measure of the power which he had over Parliament that in 1495 it 
was declared legal—and the king was even enabled to collect arrears! These 
loans and gifts proved to be most profitable, and effectively achieved the 
double object of filling the treasury and quelling “bold and rebellious 
stomakes.” One of Henry’s ministers, Cardinal Morton, evolved an in- 
genious scheme for assessing these payments. He told his collectors “A man 
who lives in splendour must be rich, therefore fleece him; one who lives 
penuriously must have much to spare, therefore fleece him.” The system 
became known as “Morton’s Fork,” and Henry’s subjects found that it was 
exceedingly difficult to avoid being impaled upon one prong or the other. 
In fairness to Henry, it must be said that the loans (though not the gifts) 
were usually repaid. 

There are some amusing comparisons here with modern ideas. Henry’s 
“forced loans” bear a remarkable resemblance to the compulsory savings 
of World War II, while Morton’s Fork brings irresistibly to mind section 
20(2) of the Canadian Income Tax Act, which deals with depreciation 
charged against the income of the taxpayer. Had someone in the Revenue 
Department, we wonder, been studying Tudor tactics when that section 
was drawn up? 

So far, Henry’s demands had been within the framework of the law, 
but as the throne became more secure his methods deteriorated. The later 
part of the reign is blotted by some extremely ugly proceedings, mostly 
engineered by two shady characters who were his ministers. These were the 
notorious Empson and Dudley, who are described in Hall’s Chronicle (a 
translation of Polydor Vergil’s famous Anglicae Historiae Libri) as “two 
ravenynge wolves,” with a “garde of false perjured persons apperteignynge 
to them.” They attacked the large fortunes beginning to be acquired by 
merchants and others, and by 1500 they had formulated their infamous 
practices into a malignant system. They used blackmail, bribery, terrori- 
zation, brutality, and any other tool that came into their hands. Gladys 
Temperley, in her scholarly study of Henry VII,° says that under their 
régime “the possession of wealth was punished as if it were a crime. They 
drew over England a net from which few men of position or substance 
escaped.” Bacon says “their principal working was upon penal laws, 
wherein they spared none great or small; nor considered whether the law 
were possible or impossible, in use or obsolete; but raked over all old and 


5London and Boston, 1914. 
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new statutes.” Heavy fines were of course the penalty for breaches of these 
old, forgotten laws; and when in 1495 an act was passed to allow judges 
to start proceedings on any information given to them, hundreds of inno- 
cent victims were dragged into the money-making machine by a mob of 
informers. 

Empson and Dudley’s depredations were of course backed by Henry’s 
authority, and whether he was actuated by greed for money or by fear of 
the growing power of the new financial magnates, his conduct during these 
last years went far to nullify the good reputation he had acquired 


The Tudor Secret 


In spite of this shadow, however, Henry’s achievements in so short a time 
remain remarkable. The explanation of his success lies in the fact that 
Tudor strength was founded on despotism backed by popular approval, 
and was maintained by the alliance of the throne and the middle classes 
against the nobles. The loyalty of the middle classes was based on the neces- 
sity for law and order, and they were willing to pay for these things; while 
the new capitalist, ousting the feudal landowner, needed royal protection 
and so put up with the king’s heavy taxation and irregular borrowings as 
the price to be paid—just as today we put up with heavy taxation because 
it gives us protection and services. In addition, Henry was clever enough to 
keep most of the forms of liberty while using the powers of absolutism. He 
did not, like the Stuarts, flout and defy Parliament; he enlisted it on his 
side, so that the chief danger to liberty lay not in the king’s taxing without 
parliamentary consent but in Parliament’s willing subservience to him. 

Henry Tudor, economist and financier, administrator and _ politician, 
was almost a great man. He missed greatness by the fine line that falls 
between talent and genius—a line which was to be crossed with a fanfare 
of trumpets by his granddaughter Elizabeth, who inherited all his astuteness 
and added to it a flame that kindled a world to admiration. Henry knew no 
flame, but his light burned steadily; and his reign must be counted among 
the most momentous in England’s tumultuous history. 





' 
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REGULATION AND DISTRIBUTION OF SECURITIES 
IN ONTARIO 


W. WALTER CAMERON 


HE Securities Act’ had its origins in the body of legislation enacted in 

the United States of America for the purpose of preventing stock 
frauds. This type of legislation was known in the United States as “blue 
sky law.” The similar Ontario legislation was, in its early years, called The 
Security Frauds Prevention Act, an explicit substitute for the expression 
“blue sky.” It was framed and administered in accord with its title. The 
Securities Act is not legislation to prevent security frauds but, rather, legis- 
lation to control trading in securities. 

The definition of “trading’* is, then, one of the fundamentals of The 
Securities Act. The basic concept of trading is that some act must be done 
in furtherance of disposition of a security for valuable consideration. The 
legislation is directed at individuals and organizations engaged in disposing of 
securities, not at those engaged in acquiring them. It also follows that the 
definition of “security’’* is fundamental. The section is very wide. The first 
subclause covers “any document, instrument, or writing commonly known 
as a security.” There are fifteen more subclauses setting out specific docu- 
ments that are included. No accused person has been acquitted upon a 
finding that a document alleged to be a security was not a security within 
the section, although this defence has been relied upon frequently. Only one 
case on the definition has been reported, Rex ex rel. Swain v. Boughner,* 
an appeal by the Ontario Securities Commission by way of a stated case. 
A charge that the accused traded in securities without being registered as a 
broker or salesman had been dismissed. The transaction concerned the sale 
of a half interest in a pair of chinchillas and was evidenced by several docu- 
ments, including what appeared to be an agreement of sale and a bill of 
sale. The document said to be a security was headed “Canadian Chinchilla 
Company” and opened with the words “This is to certify that Alfred Barbe 
[the purchaser of the interest in the animals] is the registered owner of one- 
half pair of genuine Royal Chinchillas, Serial numbers HL-1136 and 
HL-991. . . .” The certificate was a lithographed form, somewhat re- 
sembling a stock certificate, and containing a guarantee of the age and con- 
dition of the animals and a series of agreements on the part of the company 
about the care of the animals and the disposition of their young. 

The Commission argued that this document came under what is now 
subclause (ii) of the definition: “. . . security includes, . .. (ii) any docu- 


1R.S.O. 1950, c. 351, as amended by 1951, c. 83, s. 8; 1952, c. 96; 1953, c. 97. 
Section references throughout are to this statute. 


2S. 1(t). 8S. 1 (q). 4[1948] O.W.N. 141. 
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ment constituting evidence of title to or interest in the capital, assets, prop- 
erty, profits, earnings or royalties of any person or company.” The magis- 
trate took the view that to come within these words the certificate must be 
evidence of one person’s interest in something the property in which re- 
mained in another person or company. Smily J. held that there had been 
a trade in a security in conjunction with the sale of the chinchillas and that 
the magistrate was wrong. The “clause does not refer to the property of 
‘another’ person.’”® 

Before considering the problem of regulating the trading of securities, it 
will be helpful to examine briefly the marketing process. The analysis of the 
regulatory process will be followed by some observations about the organ- 
ization and role of the Ontario Securities Commission and an analysis of 
the enforcement provisions of The Securities Act. 


THE MARKETING PROCESS 


The key to the marketing of securities in Ontario is to be found in the 
classification of four types of security dealer: the broker,® the broker-dealer,’ 
the investment dealer* and the security issuer.” The term “broker” is limited 
to those trading as agents only; all brokers registered in Ontario at the 
present time, with one exception, are members of the Toronto Stock Ex- 
change. “Broker-dealers” and “investment dealers” may trade as principals 
or as agents. “Security issuers” are companies that themselves make the 
primary distribution of their shares to the public instead of engaging the 
financing services of one of the other three types of professional security 
dealer just mentioned. Primary distribution to the public means the initial 
public distribution of shares of a company and also certain redistributions 
to the public of securities previously distributed, which are deemed to be 
primary distribution. Although investment dealers and broker-dealers may 
trade as principals or as agents, dual registration is very common. Thus, 
some members of the Toronto Stock Exchange who are registered as brokers 
are also registered as investment dealers, and other members are also regis- 
tered as broker-dealers, while some individuals, partnerships, and corpora- 
tions are registered as brokers, broker-dealers, and investment dealers. 

Registered brokers (who may trade only as agents) perform four func- 
tions in marketing securities in Ontario. 

1. As agent for the public, the broker buys and sells, on behalf of mem- 
bers of the public, securities that are not in the course of primary distribu- 
tion to the public, the stock exchange being a market-place where privately 
owned securities change hands in much the same manner as horses are 
bought and sold by farmers in a public market, save that a would-be buyer 


‘Ibid., 144 6S. 1 (a). 7S. 1 (b). 
8S. 1 (h). 9S. 1 (r). 
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or seller of securities may not enter the market-place and sell personally and 
must, therefore, use the services of a professional agent, the broker, and pay 
him a commission. 

2. As agent for an “underwriter-optionee,’ the broker sells securities 
that are in the course of the primary distribution to the public defined in 
section 1(1) (i), the first distribution to the public of securities not previ- 
ously distributed. When a broker trades in this way the stock exchange is 
being used as a medium for distributing an issue to the investing public for 
the purpose of financing a company. This form of distribution is not car- 
ried out by selling unissued capital stock (commonly—and erroneously— 
called treasury stock) directly from the company’s treasury. Instead, the 
company has a block of its shares underwritten, often by its promoter (a 
company or an individual) or the promoter’s nominee (a company or an 
individual), and grants to the underwriter an option upon an additional 
number of blocks at progressively higher prices—hence the term “under- 
writer-optionee”. This “underwriter-optionee” then sells to the public, 
through the broker as his agent, the stock taken by him from the treasury. 
The selling is done on the floor of the stock exchange where the purchasers 
buy through the agency of their own brokers. 

3. As agent for the owner of a block of shares large enough materially to 
affect the control of the issuing company, the broker sells securities that 
are in the course of primary distribution to the public. This class of second- 
ary distribution is deemed by section 1(1) (ii) to be primary distribution. 

4. As agent for a company desiring to finance itself by direct sale to the 
investing public, the broker sells securities that are in the course of primary 
distribution to the public. Again, as defined in section 1 (1) (i), this is a first 
distribution to the public of securities not previously distributed. 

The first of these functions of a broker in marketing securities is well 
known to the legal profession. It is much less commonly realized that pri- 
mary distribution through the medium of stock exchanges constitutes one 
of the most important aspects of securities marketing in Ontario. The New 
York Stock Exchange is the only major exchange in the Anglo-Saxon world 
where trading is done solely to enable members of the public to buy previ- 
ously distributed shares and to dispose of shares that they own. 

A registered broker-dealer (who may trade either as principal or as 
agent) may perform six functions in marketing securities in Ontario: 

1. As agent for the public, the broker-dealer trades on the unlisted mar- 
ket, commonly called the “over-the-counter” market, just as the registered 
broker trades on the exchange, while acting as commission agent for the 
buyer or for the seller, there being no question of primary distribution as 
the transaction merely constitutes an exchange of securities between owners. 
Any stock that, while not listed on an exchange, can be sold for his client by 








202 Tue University or Toronto Law JouRNAL 


a broker-dealer because there is a public market for it, is sold on the over- 
the-counter or unlisted market. 

There is no public or private market-place for trading on the unlisted 
market. The dealer simply contacts other dealers in unlisted securities in 
order to place a given security that his client wishes to sell or to secure one 
which his client wishes to buy. Where a security is traded on the unlisted 
or over-the-counter market it means that it has a marketability comparable 
in some measure to that of a security listed on an exchange, although the 
market worth of an unlisted security may not be readily ascertainable, 
while that of a listed security can always be ascertained. 

2. As agent for an “underwriter-optionee,” the broker-dealer sells securi- 
ties that are in the course of the primary distribution to the public defined 
in section 1(1) (i), the first distribution to the public of securities not previ- 
ously distributed. Where a broker-dealer is trading in this way he is per- 
forming the same economic function as a broker who is financing a com- 
pany’s treasury, except that the broker-dealer does not sell in any such 
market-place as an exchange. His trading is done by mail, over the tele- 
phone, and by personal attendance of his salesmen upon prospective 
purchasers who have signified their interest in the particular security the 
dealer is distributing. 

3. As agent for the owner of a large block of shares, the broker-dealer 
sells securities that are in the course of the primary distribution to the pub- 
lic defined in section 1(1) (ii), secondary distribution which is deemed to 
be primary distribution. 

4. As principal, the broker-dealer sells upon his own behalf securities 
that are in the course of primary distribution to the public: both of the 
class defined in section 1(1) (i), and of the class defined in section 1 (1) (ii). 

5. As agent for the company desiring to finance its treasury by direct 
sale to the investing public, the broker-dealer sells securities of the class 
defined in section 1(1) (i), the first distribution to the public of securities 
not previously distributed. 

6. As agent for the public, the broker-dealer buys and sells securities 
listed on stock exchanges. Since the broker-dealer is not permitted to trade 
upon the floor of an exchange, he must use a broker who is a member of 
that exchange as his sub-agent. 

A registered investment dealer (who may trade either as principal or as 
agent) may perform any of the functions in securities marketing of the 
broker-dealer. However, the most important function of the investment 
dealer is senior financing of established corporations through the sale of 
bonds and other securities constituting fixed charges upon the corporations’ 
assets and carrying fixed rates of interest, while the broker-dealer is pri- 
marily engaged in raising equity capital through the sale of common shares. 











REGULATION AND DISTRIBUTION OF SECURITIES IN ONTARIO 203 


The registered security issuer performs a very limited function in securi- 
ties marketing. A company that is desirous of raising money without paying 
for the services of a broker, broker-dealer, or investment dealer may obtain 
registration as a security issuer, file a prospectus and the other material 
required by sections 38, 39, and 40, and then make the primary distribution 
of its shares. The actual trading upon its behalf may be done without sepa- 
rate registration’? by its “officials”: president, vice-president, secretary, 
treasurer, and manager"! or by registered salesmen hired by the security 
issuer,” or by both officials and salesmen. 

At the present time, in Ontario, primary distribution of shares to the 
public through the medium of stock exchanges constitutes the most import- 
ant method of corporate financing where the securities being distributed 
are of the more speculative class. 


REGULATION AND CONTROL 


The control over trading in securities that is provided by the Act is 
effected in two ways. Firstly, there is control over individuals and organiza- 
tions engaging in the businesses of trading in securities or of advising on the 
purchase or sale of securities. Secondly, there is control over companies 
and unincorporated organizations issuing securities. 

The basic control over individuals and organizations desiring to engage 
in the business of trading in securities or in the business of advising on the 
purchase or sale of securities is the requirement for registration with the 
Securities Commission.’* This requirement takes the form of an unqualified 
prohibition against trading in securities and engaging in the business of 
advising on the purchase or sale of securities without appropriate registra- 
tion. Important exemptions from the requirement for registration appear 
in sections 18 and 19 and are considered in detail later. 

The Commission is given very broad discretion in the exercise of its 
duties to grant, renew, suspend, or cancel registration.'* The statutory 
criterion in the exercise of this discretion is the public interest, which is 
determinable by the Commission. The leading case on the Commission’s 
duties to grant, renew, suspend, or cancel registration is Re The Securities 
Act and Morton" where Robertson C.J.O. dealt very fully with the ques- 
tion in his judgment. He said, in part: 

It is important to appreciate the relation in which the Commission stands 
to the brokers and salesmen on the register. Arguments were addressed to me 
based upon the assumption that the relationship, at least in so far as disciplin- 
ary measures are concerned, resembled that of the governing body or discipline 


committee of a club or a society, such as the Law Society. No doubt, there are 
principles of natural justice that should be observed in proceedings under the 


10S, 6(2). aa5; 1 €3). 12S. 6(1)(c). 
18S. 6(1). 14Ss. 7 and 8. 15/1946] O.R. 492. 
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provisions of The Securities Act, 1945, that relate to the suspension and can- 
cellation of registration, but the powers of the commission and the occasions 
when it may proceed, and the grounds upon which it should act, are those 
stated in the statute. The Commission is to suspend or cancel a registration 
where, in its opinion, such action is in the public interest: s. 10. A registered 
broker or salesman has no vested interest that is to be weighed in the balance 
against the public interest. I have no doubt the Commission will, on proper 
occasions, give consideration to the possible serious consequences of taking 
away a man’s livelihood, and of making the business of a broker or salesman 
a precarious occupation. Such considerations may have their proper place in 
determining what is in the public interest. It is, however, the public interest 
that is to be served by the Commission, and not private interests or the interests 
of any profession or business, in the exercise of the Commission’s powers of 
suspension or cancellation of the registration of any broker or salesman. . . .1® 
This Court is authorized and directed to hear an appeal from the direction, 
decision, order or ruling of the Commission, and to direct the Commission to 
make such direction, decision, order or ruling, or to do such other act as the 
Commission is authorized and empowered to do under the statute or the 
regulations, and as the Court deems proper, having regard to the material and 
submissions before it and to the provisions of this Act and the ee: 
s. 47. The very terms of s. 10 of The Securities Act, 1945, indicate that, 
respect of the suspension or cancellation of any registration, the edie 
is given a wide discretion. It is an established principle of wide application 
that an appellate Court should not lightly disregard the exercise of such a 
discretion and substitute its own. The statute does not require evidence of 
actual misconduct or default on the part of a person registered, to justify the 
Commission in exercising its powers of suspension or cancellation under s. 10. 
. I do not think the Commission are placing the requirements of their 
statutory duty too high when they refuse approval of the registration of one 
as to whose past conduct and present fitness they are not satisfied by the evi- 
dence before them. In my opinion to allow the appeal would be an unwarrant- 
able interference with the exercise by the Commission of the powers and dis- 
cretion that the statute has vested in them.'? 


The basic control over companies wishing to issue a security lies in the 
prohibition of trading in the course of a primary distribution to the public 
until numerous conditions have been met.’® The more important conditions 
include the Commission’s acceptance for filing of a prospectus containing 
a full, true, and plain disclosure concerning the securities to be distributed; 
the Commission’s receipt of acceptable financial statements of the company 
in question; and, where the securities to be distributed are those of a mining 
company, the Commission’s receipt of a report upon the property and its 
development prepared by a mining engineer, geologist, or prospector whose 


16] bid., 494. 
17] bid., 496-7. S. 10 is now s. 8. 
18S. 38 applies to mining companies, which include oil and natural gas companies; 


s. 39 to industrial companies; s. 40 to investment companies. The exemptions provided 
in s. 41 are considered later. 
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qualifications are acceptable to the Commission (no corresponding con- 
dition applies to industrial or investment companies). 

The Commission is given a very broad and general discretion’® in the 
exercise of its duty to accept for filing prospectuses, financial statements, 
and reports submitted for filing under sections 38, 39, and 40. However, 
section 44 of the Act then imposes on the Commission very important 
limitations upon this broad discretion. These limitations require refusal of 
a prospectus, financial statement, or report where it “appears to the Com- 
mission” that there is non-compliance with section 38, 39, or 40 in any 
substantial respect; that there is any falsification, deceit, or concealment; 
that an unconscionable consideration is given for promotional purposes or 
for property; that the proceeds of the proposed sale of securities, together 
with other resources of the company, will not suffice to carry out the objects 
indicated in the prospectus; or that an escrow agreement, acceptable to the 
Commission, with respect to securities of the company issued other than 
for cash is not entered into. Section 44 is complemented by section 46, which 
gives the Commission discretion to order that all trading in the primary 
distribution to the public of the securities in question cease, where, sub- 
sequent to the filing of a prospectus pursuant to section 38, 39, or 40, the 
Commission learns that any of these limiting circumstances exist. The 
courts have never been called upon to review either a decision of the Com- 
mission against acceptance for filing of material submitted pursuant to 
sections 38, 39, or 40 or an order to cease trading made pursuant to section 
46—a drastic step which has seldom to be taken. An integral part of the 
basic control over companies wishing to issue a security is the require- 
ment” for delivery of the prospectus and other material filed under section 
38, 39, or 40 to a prospective purchaser. Another integral part of the basic 
control over companies wishing to issue a security is the requirement” that 
the Commission be notified in writing of the intention to engage in primary 
distribution to the public of a security of a mining, industrial, or investment 
company. 

The basic control over any unincorporated organizations wishing to issue 
a security is the requirement” for filing of informative material (appro- 
priate to the particular type of organization) in combination with certain 
restrictions upon trading in sections 6(1), 37(4), and 37(5). The most 
common type of unincorporated organization is the prospecting syndicate. 
It distributes its securities under special exemptions from registration.” 
Trading in securities issued by unincorporated organizations has very 
limited importance, the amounts raised being small and the financing 
usually being handled by persons not engaged in the securities business. 


19S. 44, 20S. 47. 218s. 38 (3); 39(2); 40(2). 
22S. 37. 23See 19(2) clauses (n) and (0). 
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The general control over individuals and organizations provided by 
registration is supplemented by certain requirements and_ prohibitions, 
directed at registrants and at non-registrants, contained in part x1 of the 
Act. These include a requirement for delivery of a confirmation slip by a 
dealer in securities when a contract of purchase or sale is concluded;** a 
qualified prohibition against calling at, or telephoning to, a residence for 
the purpose of trading in any security with any member of the public;* 
almost unqualified prohibitions against making representations that are 
likely not to be adhered to and likely to influence the prospective purchaser 
with the intention of effecting a trade in a security**; a requirement, where 
the dealer is acting as a principal, for disclosure of this fact’’; a require- 
ment for detailed disclosure of financial interest by persons or companies 
engaging in the business of advising on the purchase or sale of securities.” 

All the important exemptions from the basic control of registration 
appear in subsections (1) and (2) of section 19 of the Act (trading ex- 
emptions) and in section 18 (advising exemptions). The only exemption 
in section 19(1) that is of general interest and importance is for isolated 
trading by or on behalf of an owner of securities where the trade is made 
by a person whose usual business is not trading in securities.*® In ad- 
ministering the Act, the Commission is daily confronted with limited trad- 
ing to which this exemption from registration might or might not be held 
by a court to apply. Wide latitude is given and prosecution has not been 
recommended to the Attorney-General in any case where the trading by 
or on behalf of an owner was not upon a very substantial scale, except 
where former registrants, no longer able to obtain registration, have traded 
in a mistaken belief that they could take refuge in this exemption.*° 

The multiple exemption in section 19(2)(a) has been very widely used 
and abused. It permits a company to sell, without being registered, 
additional securities of its own issue to holders of its securities. It has been 
a common practice for persons in control of inactive companies to cause 
the company to make small share offerings to its shareholders periodically, 
with a view to subsisting upon the salary which the company is thus en- 
abled to continue paying to them, as officers of the company, for supposed 
services. 


24Ss. 50 and 51. 25S. 52. 
26S. 53. 278. 54. 
28S. 56. 29S. 19(1)(b). 


30In Regina ex. rel. William S. Irwin v. Gilbert Gordon Chisholm now before the 
Court of Appeal the accused contended that his admitted trading without registration 
was exempted by the provisions of section 19(1)(b). The appeal is necessarily limited to 
questions of law alone (and the applicability of this exempting statute is one of the 
three questions of law to be decided), but an authoritative construction of this exempt- 
ing statute (and also of the private company exemption), (section 19(2)(1)) may soon 
be available. 
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Recent abuse of the exemption for a company selling to its own share- 
holders and of the exemptions from registration for those persons trading 
in securities in which trust funds may lawfully be invested in Ontario*? 
and for those persons trading in negotiable promissory notes maturing not 
more than a year from the date of issue** led to an amendment of sub- 
section (3) of section 19 in 1953.°* The Commission may now deny en- 
joyment of the exemptions provided by subsections (1) and (2) of section 
19 to any person or company guilty of acts or conduct which would war- 
rant the Commission refusing to grant him or it registration. 

The exemption from registration provided by section 19(2)(1) for 
trading in “securities of a private company issued by the private company 
where the securities are not offered for sale to the public” is widely mis- 
understood and misused, in both good and bad faith. Solicitors have 
advised clients that they need merely avoid having more than fifty share- 
holders, with the result that the clients have rented public halls for the 
purpose of general solicitation, no consideration having apparently been 
given to the proviso that the securities be not offered for sale to the public. 
Solicitors have also advised clients that the exemption covers trading in 
their privately owned shares in private companies. This defence the courts 
have invariably rejected. A case now before the courts offers an excellent 
illustration of the deliberate attempts to misuse the exemption with which 
the Commission has frequently to deal. A private company with a capital- 
ization of three million shares was incorporated and promoted by persons 
whose history minimized their chances of obtaining registration. The pro- 
moters were to receive 40 per cent of the shares and $1,000,000 in con- 
sideration of a patent of no proven value, with the first $40,000 received 
from the investors to be paid immediately by the company to the pro- 
moters. It may be reasonably inferred that the decision to incorporate as a 
private company was influenced not less by the unconscionable considera- 
tion paid for promotional purposes (which would have precluded accept- 
ance for filing of a prospectus, had it been incorporated as a public 
company ) than by the problem of obtaining registration (a problem which 
was avoided by the simple expedient of relying upon the exemption in 
section 19(2)(1)). 

The only exemption in section 18 that is of general interest and import- 
ance is the exemption of publishers from registration as an investment 
counsel or as a securities adviser.** This exemption contains limiting pro- 
visos obviously intended to preclude advising upon purchase and sale of 
securities under a mere pretence of publishing newspapers. The exemption 


81§. 19(2)(d). 828. 19(2)(f). 
331953 (Ont.), c. 97, s. 6. 34S. 18(d). 
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has been much abused by persons who publish a newspaper with a very 
small paid circulation, write extravagant “news” articles concerning a 
particular company (the advertising of which constitutes the newspaper's 
chief income), and sell thousands of copies of a single issue to that com- 
pany, which then distributes these thousands of copies gratuitously to 
persons known to be good prospects for high pressure selling. An investiga- 
tion now being conducted by officers of the Commission is expected to 
result in a test prosecution of a publisher of a newspaper of this type. 

All the important exemptions from the filing requirements appear in 
section 41. The most important of them is the provision that sections 38, 
39, and 40 shall be inapplicable to securities listed and posted for trading 
on any recognized stock exchange, where actually sold through the ex- 
change.*® Marketing of securities by making primary distributions of com- 
panies’ shares through exchanges constitutes one of the most important 
means of financing mining and oil development companies in Ontario. 
The control over companies wishing to issue a security that is usually 
exercised by the Securities Commission (in its administration of sections 
38, 39, and 40 in accord with the requirements of section 44) rests by 
reason of this exemption with the recognized stock exchanges, where a 
company’s financing is done through an exchange. 

A very important multiple exemption from filing is provided by section 
41(a), which makes sections 38, 39, and 40 inapplicable to securities men- 
tioned in subsection (2) of section 19. The effect of this exemption is to 
eliminate the need for filing of a prospectus and financial statements for 
securities issued or guaranteed by governments, for securities in which 
trust funds may lawfully be invested in Ontario, for securities issued by 
non-profit sharing companies, for securities issued by private companies, 
and for other securities designated in section 19(2). 

The remaining important exemption from filing is provided by section 
41(c), which makes sections 38, 39, and 40 inapplicable to securities 
traded other than in their primary distribution to the public. 


ORGANIZATION AND ROLE OF THE COMMISSION 


The Commission is composed of a chairman, who is required to devote 
his full time to the work of the Commission, and two other members, one 
of whom is vice-chairman. Section 3 authorizes the Chairman to exercise 
the powers and requires him to perform the duties imposed upon the Com- 
mission by The Securities Act and regulations. That section and the role 
of the Chairman under its provisions was considered in Re Securities Act 
and Gardiner et al. by Robertson C.J.O., who said in part: “I think it is a 
fair construction to place upon the statute to say that the Chairman, in 

85S. 41(b). 
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exercising and performing the powers and duties vested in or imposed 
upon the Commission, acts in a purely administrative capacity, whether 
he is exercising and performing the powers and duties imposed by ss. 9 and 
10, [now ss. 7 and 8] or any other powers and duties vested in or imposed 
upon the Commission.”** Almost without exception, the administrative acts 
of the Chairman, done pursuant to the provisions of section 3, are appeal- 
able. 

Part rv of the Act (sections 28 to 32), provides for appeals** from every 
direction, decision, order, or ruling of the Commission affecting registra- 
tion or trading in any way whatsoever. Any person or company primarily 
affected may obtain a hearing and review*® by the full Commission of a 
direction, decision, order, or ruling made by the Chairman, pursuant to 
section 3, At a hearing and review pursuant to the provisions of section 29 
all relevant evidence is admitted by the full Commission, whether or not 
the evidence was considered or could have been considered at the time of 
making of the direction, decision, order, or ruling under review. The pro- 
cedure adopted resembles that of a trial de novo under the provisions of 
part xv of the Criminal Code, although proceedings before the full Com- 
mission are much less formal than those at a trial de novo. On the review 
the Commission may confirm, revoke, or alter the direction, decision, order, 
or ruling appealed. Where the Commission has reviewed a direction, de- 
cision, order or ruling, any person or company primarily affected may then 
appeal the direction, decision, order, or ruling made by the full Com- 
mission upon the review to a justice of appeal of the Supreme Court.*® The 
Court is empowered to direct the Commission to make any direction, de- 
cision, order or ruling or to do any act which the Court deems proper. 


ENFORCEMENT 


Numerous sections of the Act prohibit acts and omissions without them- 
selves providing that non-compliance shall constitute an offence. But 
section 63(1)(e) provides that every person knowingly responsible for 
the commission of any act or for failure to perform any act where the 
commission or failure constitutes a violation of the Act or of the regulations 
made pursuant to it shall be guilty of an offence and liable to a penalty of 
not more than two thousand dollars or imprisonment for one year, or 
both. Clauses (a), (b), (c), (d), and (f) of subsection (1) of section 63 
make self-contained offences of various acts prohibited by the provisions 
of these particular clauses. The rather curious admixture of complete 


36[1948] O.R. 71, at p. 75. 

37TThe leading cases on appeals are Re The Securities Act and Morton, [1946] O.R. 
492; Re The Securities Act and Gardiner, [1948] O.R. 71; Re The Securities Act and 
Glass, [1951] O.R. 629. 

38S. 29. 39S. 30. 
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offences in these clauses of section 63 with clause (e), which serves only 
to make punishable offences out of violations of other sections of the Act, 
has been somewhat confusing to defence counsel not intimately acquainted 
with the structure of the legislation. The clauses that have been most en- 
countered in the administration of the Act are (c) and (d), which make 
it an offence to make a false statement, orally or in writing, to the Com- 
mission or its officers. 

Subsections (3), (4), and (5) of section 63, which were enacted in 
1953, provide that persons and companies who are parties to an offence 
are themselves guilty of it. The multiple definition of party closely parallels 
the definitions of party in section 69 of the Criminal Code. Prior to the en- 
actment of subsections (3), (4), and (5), persons chiefly responsible for 
the commission of offences could sometimes escape responsibility where 
another person actually did the act that constituted the violation. 

No proceedings may be instituted under section 63, the only section in 
The Securities Act under which proceedings can be instituted at all, except 
with the consent or under the direction of the Attorney-General.*® Proceed- 
ings must be commenced within one year after the facts upon which the 
proceedings are based first came to the knowledge of the Commission.** 

In the enforcement of these provisions it is obvious that ordinary police 
powers and procedures would seriously handicap the administration. How- 
ever the Commission has broad powers of investigation and audit. Section 
21 empowers the Commission to launch investigations where, upon a sworn 
statement, it appears probable that there has been a breach of the Act 
or of the Criminal Code (in connection with a trade in securities). The 
order for such investigations must determine and prescribe the scope of the 
investigation. 

Section 23 empowers the Attorney-General to order an investigation 
“{nto any matter relating to a trade in securities.” This statute was the 
subject of a test case in 1951, Torny Financial Corporation Ltd. v. Marcus 
et al.*? The investigation order** under consideration was framed in very 
broad and general terms. Spence J. said, speaking of the intent of sec- 
tion 23: 

Counsel submits that because the Legislature has adopted the device of 
setting out the powers of the investigators appointed by the Attorney-General 
by incorporating by reference the powers given by s. 21 of the statute to in- 
vestigators appointed by the Commission, the limits of the Commission’s power 
provided under s. 21 cannot be imported into s. 23 to limit the power of the 
Attorney-General. I am impressed by the fact that the purpose and occasion 


of an investigation on an order of the Commission under s. 21 is apparent 
from reading the words of the section itself, when it is suspected that any 


40S. 64(1). 41S, 64(2). 42102 C.C.C. 76. 
43The text of the order is set out in full on p. 77 of the report. 
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person has violated a provision of the Criminal Code or of the Securities Act, 
see s. 21(1) (a), (6). Under these circumstances, it is perfectly proper to have 
sworn statements a condition precedent to the exercise by the Commission of 
the power to appoint and to have the Commission outline the scope of the 
investigation of this order. On the other hand, s. 23 contains no statement of 
purpose and no guide or limitation on the Attorney-General in his order of an 
investigation. It might well be that the Attorney-General when acting under 
s. 23 has not the slightest suspicion that any breach to either the Securities 
Act or the Criminal Code has been committed but feels, nevertheless, that the 
trading of the person as to whom he makes the order must be carefully 
scrutinized, perhaps to determine whether an amendment or extension of the 
statutory provisions should be submitted to the Legislature. That is conjecture 
but it is a graphic illustration of the proposition that if the Court does not 
know and cannot ascertain the Attorney-General’s purposes then the Court 
cannot limit his action. Counsel for the plaintiff alleges that this blanket type 
of appointment or legislation might result in an “endless fishing expedition.” 
I agree with that statement, but in my view the criticism is one that should be 
made in the Legislature and not in the Courts... . 

Section 23 of the Securities Act is very brief and little assistance can be ob- 
tained from it except that such brevity might be significant in supporting the 
inference that the section was meant to permit the Attorney-General to direct 
a broad, all-inclusive investigation rather than the specific one permitted to 
the Commission by s. 21 of that statute. So the word “any” should, in s. 23, 
be interpreted as “all” or “every.” 

I therefore have concluded that what the Legislature intended to confer on 
the Attorney-General was a discretion sufficiently wide to permit him to make 
such an appointment and direct such an investigation as he had done by the 
document under attack. If the Legislature so intended, then the exercise of 
the discretion by the Attorney-General cannot be questioned in Court [cita- 
tions omitted ].*4 


Sections 33 and 34 provide for routine supervisory examinations of the 
financial affairs of registrants. This supervision rests with the Toronto Stock 
Exchange, the Investment Dealers’ Association of Canada and the Broker- 
Dealers’ Association of Ontario. However, section 36 empowers the Com- 
mission to examine the financial affairs of any registrant or of any organ- 
ization, corporate or incorporate, whose securities have been the subject of 
a filing with the Commission. 

There are several sections in the Act that provide purchasers of securities 
with civil remedies. Although these remedies could be of immense value to 
investors, they appear to be little known and seldom used. Section 48 pro- 
vides the investor with a right of rescission of a securities purchase contract 
to which section 47 is applicable where delivery of the prospectus as re- 
quired by section 47 is not made. The onus of proving compliance with 
section 47 rests upon the registrant. Section 55 provides the investor with a 
similar right of rescission of a securities purchase contract to which section 


447 bid., 80-1, 82. 
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54 is applicable where there is a failure by a registrant acting as principal 
to comply with the requirement in section 54 for disclosure of his status. 
Again, the onus of proving compliance with section 54 rests upon the 
registrant. 

Section 62 provides the investor with a right of recovery against a 
registrant where his account is carried on margin and certain statutory con- 
ditions made applicable by section 62 to the handling of margin accounts 
are not met by the registrant. Section 68 provides the investor with a right 
of recovery against directors, promoters, and other persons who have 
authorized the issuance of a falsified prospectus, unless the person from 
whom recovery is sought can prove that he was not aware of the falsity and 
that he had reasonable grounds for believing it to be true. 

Limitation periods and other requirements set out in sections 48 and 
55 necessitate reasonably prompt action by the solicitors of injured parties. 
There is no limitation period for civil action under sections 62 or 68. 











LEGISLATIVE AND ADMINISTRATIVE REGULATION OF 
VOLUNTARY HEALTH INSURANCE IN CANADA* 


MALco_m G. TAYLOR 
and 
FRANK OwEN 


Y the end of 1953, approximately half of the Canadian population was 

insured in some degree against the costs of hospital or medical care. 
This protection is obtained through a variety of agencies—commercial in- 
surance companies, the so-called voluntary prepayment plans sponsored by 
the provincial hospital and medical Associations, co-operatives, industrial 
plans, and the government in British Columbia, Alberta, Saskatchewan, 
and Newfoundland. It has been found necessary, as in other similar activi- 
ties, to exercise legislative and administrative supervision of the activities 
of the non-governmental agencies to assure their operation in the public 
interest. In view of the remarkable variety of agencies providing medical 
and hospital care insurance, it is not surprising to find provincial enabling 
legislation equally remarkable for diversity in type and major provisions, 
as well as for the frequently contradictory interpretations to be found from 
province to province. The inconsistency of the pattern of legislation in 
Canada resembles, in fact, the variety of legal provisions to be found in 
corresponding state legislation and rulings in the United States.’ 

The legal status of prepaid medical and hospital plans is largely affected 
by the issue of whether their services constitute insurance. The decision on 
this question is important because if medical and hospital care plans were 
legally regarded as insurance and dealt with as such, they would be liable 
to the stringent supervision and legal and financial requirements embodied 
in provincial and federal insurance legislation. The wide variety of views 
held concerning the classification of the operations of the medical and hos- 
pital care plans in Canada would seem attributable to the variety of inter- 
pretations of the word “insurance.” The opinion that prepayment plans 
do not constitute insurance emphasizes the idea that the essence of an insur- 
ance contract is indemnity for some loss, and the indemnity is payable in 
money. The hospital and medical care plans on the other hand are regarded 
in the nature of contracts for services. Furthermore, the hospital and medi- 
cal care agreements with the subscriber do not undertake to pay him money 


*This article is based on a chapter of Professor Taylor’s forthcoming book, The 
Administration of Health Insurance in Canada. 

ILouis Reed, Blue Cross and Medical Service Plans (Washington, 1947), chaps. vu 
and xvi; Nathan Sinai, Odin Anderson, and Melvin Dollar, Health Insurance in the 
United States (New York, 1946), chap. 1v; Edward Holmann and George Cooley, 
“Voluntary Health Insurance in the United States” in (1950) 35 Iowa Law Review 
183-208; Horace Hansen, “Laws Affecting Group Health Plans,” ibid., 209-36. 
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because he happens to sustain loss through illness; in fact the agreement 
is not concerned with the question of what financial loss the patient may 
suffer as a result of illness or accident. The argument continues that there 
is no hazard or peril involved for which the subscriber is being insured 
against loss or injury. Finally, it is maintained that the hospital or medical 
plan is concerned only with the health of the individual, for the preserva- 
tion or restoration of which it undertakes to furnish medical and hospital 
care, 

The interpretation that medical and hospital care plans do not constitute 
insurance is challenged on its two basic contentions: first, that no contract 
to indemnify is involved, and secondly, that they are contracts for services. 
(This latter view is frequently emphasized where the payments are made 
directly to the doctor or hospital and not in the form of reimbursement to 
the subscriber.) The opinion that the prepayment plans do constitute in- 
surance is based on the idea that the main essential of insurance is the as- 
sumption of a risk in consideration of a stipulated premium, the value of 
the benefits payable in any instance bearing no simple or direct relation- 
ship to that premium. Such a risk element is considered to exist in the 
provisions of agreements between health services associations and the sub- 
scribers, the risk being transferred from the individual subscriber to the 
organization concerned. In regard to the second issue, that these are service 
contracts, it is argued that the essence of a contract for service is that the 
value of services actually rendered in every case should be the direct equiva- 
lent of the financial consideration involved, which is not so in the contracts 
granted by prepayment plans. 

Furthermore, the distinction whether payments under a contract are to 
be made to the doctor or hospital or to the subscriber is regarded as imma- 
terial in determining whether the contract is one of insurance. The result 
is the same in either case—the benefits are enjoyed (or, at any rate, re- 
ceived) by the subscriber, and the doctor or hospital receives payment for 
the benefits or services rendered, the value of those benefits or services vary- 
ing widely in different cases. Accordingly, it is submitted, the insurance 
principle does not necessarily rest on payment in cash to the insured to the 
exclusion of benefits in kind. 

Basing their attitudes on these points just discussed, seven of the prov- 
inces, in their general legislation, consider the provision of medical and 
hospital services on a prepayment basis as a form of insurance. However, 
in enabling legislation establishing specific prepayment plans, four of these 
seven provinces state that the operations of such organizations will not be 
considered as insurance, thus providing exemption from the insurance laws 
as a whole or from relevant sections of the insurance statute. 

This development of excepting specific plans from the general rule would 
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seem to arise from the fact that the non-shareholding, non-profit nature 
of the associations renders much of the insurance legislation inapplicable.’ 
A factor of equal importance is that in the establishing of medical and hos- 
pital care plans, there were no legal precedents and the method of incor- 
poration was designed to leave in abeyance certain legal problems until the 
fuller development of the associations was realized. 

The issues concerning the hospital and medical care plans may be cry- 
stallized into three questions. If they are considered not to be insurance, is 
any degree of public responsibility to be required? If so, what degree of 
public supervision over their activities is to be exercised? Finally, which 
among various governmental departments should exercise supervision? 

In order to provide a basis of comparison of the legal provisions respect- 
ing the prepayment plans, it is necessary first to examine general insurance 
legislation in Canada. This legislation controls the commercial companies 
offering sickness and accident coverage and the prepayment plans in Que- 
bec. Furthermore, it is the raison d’étre of the use of special enabling legis- 
lation in the other provinces. Types of legislation which have been utilized 
as alternative methods for incorporating the medical care prepayment plans 
will then be considered. These include such varied methods as incorporation 
under a Societies Act, a Companies Act, a Mutual Medical and Hospital 
Benefit Association Act, and special acts relating to specific plans. The type 
of enabling legislation which has been utilized by each of the prepayment 
plans is summarized in Table I. 


GENERAL INSURANCE LAWS 


The federal statutes in Canada dealing with the conduct of insurance 
(but not, of course, with the prepayment plans) are the Canadian and 
British Insurance Companies Act, 1932,*° and the Foreign Insurance Com- 
panies Act, 1932.* From the point of view of the public interest, the justifi- 
cation for public supervision is to make certain that the insurance agency 
has the ability to provide the future services for which present payment is 
being made. The Canadian and British Act states that “it is contrary to the 
public interest that insurance companies which are unable to discharge their 
liabilities to policyholders in Canada as they become due, or are otherwise 


2It is contended by some that this “non-profit” aspect is an insufficient ground to 
distinguish these plans from the “mutual”? insurance companies which also have no 
profits. It is also contended among the “service” plans that, since those who provide the 
services agree to accept, as payment in full, whatever payment the plan may make even 
though it be less than the amount of fees charged, the providers of service and not the 
plan assume the role of underwriters. B.C.M.S.A., for example, has an advisory com- 
mittee of physicians called “Consultants and Representative of the Underwriters, British 
Columbia Division, Canadian Medical Association.” This concept, if valid, would not 
apply to those plans providing only indemnity benefits. 

322-23 George V, c. 46, now R.S.C. 1950, c. 31. 

422-23 George V, c. 47, now R.S.C. 1950, c. 125. 
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TABLE I 


LEGISLATIVE ACTS UNDER WHICH CANADIAN MEDICAL AND HospiITAL CARE 
PREPAYMENT PLANS HAVE BEEN INCORPORATED 








Year of 
Name of plan Province incorporation Enabling legislation 
Associated Medical Services Inc. Ont. 1937 | oe aod 
Windsor Medical Services Inc. Ont. 1937 i nan Soe et 
Manitoba Hospital Service Ass’n. Man. 1938 Special act 
Regina Mutual Medical Health ) 
Benefit Ass’n.* Sask. 1939 | The Mutual Medical and 
Saskatoon Mutual Medical and ( Hospital Benefit Associ- 
Hospital Benefit Ass’n. Sask. 1939 | ations Act 
Regina Medical Services Inc.* Sask. 1939 Benevolent Societies Act 
Medical Services Associated (B.C.) B.C. 1940 The Societies Act 
Ontario Hospital Ass’n. Ont. 1941 The Companies Act 
Manitoba Medical Services Man. 1942 | 
Quebec Hospital Service Ass’n. Que. 1942 | 
Maritime Hospital Service Ass'n. N.S. 1943 | Special acts 
N.B. 1944 [{ 
PEI. 1944 
Nfid. 1949 
Associated Hospital Services 
of B.C.** B.C. 1943 The Societies Act 
Medical Saskatoon Services Inc. Sask. 1946 The Companies Act 
Physicians’ Services Inc. Ont. 1947 The Companies Act 
Medical Services (Alberta) Inc. Alta. 1948 Special act (private act) 
Associated Hospitals of Alberta Alta. 1948 Special act (public statutes) 
Maritime Medical Care Inc. N.S. 1948 Special act 
Group Medical Services Limited* Sask. 1949 The Companies Act 


*In 1949 Regina Mutual Medical Health Benefit Association (by then named Group 
Health Association) and Regina Medical Services, Inc., were amalgamated to form Group 
Medical Services. 


**Ceased operations on December 31, 1948, on the advent of the government-sponsored 
pe g 
Hospital Insurance Service. 


insolvent, should be permitted to carry on the business of insurance in 
Canada.” To make certain that companies “unable to discharge their 
liabilities to policyholders as they become due” do not engage in or con- 
tinue to carry on business in Canada, the Act provides for a system of “re- 
turns and inspections.”® These include an annual audit statement to be 
submitted to the Minister of Finance, together with such other information 
as the Minister may deem necessary. The Superintendent of Insurance, or 
his representative, may visit the head office of each company in Canada 


5Preamble. 8] bid. 
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at least once a year and examine the statements of the condition and affairs 
of each company. If it appears to the Superintendent that a complete and 
thorough audit of the books of the company should be made, it is under- 
taken. Deposit requirements are laid down by the Act, which for a fraternal 
benefit society is $10,000, for a Canadian company transacting life or fire 
insurance, $50,000, and for a British or Foreign company, $100,000. 
Finally, detailed conditions are laid down for the type of investments which 
a company may undertake. If the Minister of Finance feels that the financial 
position of a company is such that it would be unable to meet its obligations, 
he may withdraw its certificate of registry. 

Acceptance by and registration with the federal Superintendent of In- 
surance do not, of themselves, enable an insurance company to operate in 
the provinces. All provinces, except Nova Scotia,’ require all insurers to 
be licensed by them, whether or not they hold a Canadian licence; they 
require the usual annual statements of financial operations and particulars 
of business in the respective provinces. While having the power to do so, 
the provinces do not require deposits from companies licensed by the 
federal government nor do they inspect these companies, relying on the 
federal Superintendent of Insurance to exercise that function.® 

Provincial companies which operate in one or more provinces, how- 
ever, need not obtain federal registry but requirements similar to those of 
the federal government, including a deposit (except in Newfoundland), 
will be required by the provincial Superintendent of Insurance. If a com- 
pany wishes to conduct business in a second province, it must fulfil the 
requirements of that province although it is not required to maintain a 
second deposit (except in Quebec) as the deposit with the original province 
will be held under a reciprocal arrangement for the benefit of policyholders 
in all provinces (except Quebec) where the company carries on business. 
This reciprocal deposit arrangement does not apply in Newfoundland 
where no deposit is required. 

The essential requirements of commercial insurance regulation may 
be summarized as follows: 

1. Registration must be obtained from the federal or provincial Superin- 
tendents of Insurance or both. 

2. A deposit of $50,000 for federal registry or normally of $25,000 for 
solely provincial registry must be paid. 

3. Annual financial statements must be submitted and books must be 
open for at least annual inspection. 

7At the request of the Nova Scotia government, the federal Department of Insurance 
supervises Nova Scotia provincial companies. Alberta and Manitoba also require Cana- 
dian registration as a prerequisite to provincial licensing. 


8J. A. Tuck, “Government Regulation of Insurance in Canada,” paper presented to 
American Life Convention, 1946. 
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4. Funds may be invested only in authorized securities. 

5. All agents of the company must be licensed. 

In addition, a requirement of major importance resulting from the 
corporate organization of commercial insurance, although not imposed 
by the Superintendent of Insurance, is that: 

6. The company is subject to a tax on its premium income and in most 
cases to a tax on the underwriting profits of its accident and sickness busi- 
ness or, if it is a life insurance company, on the amount it transfers from 
this business to its shareholders, if any. 

It should be noted that supervision does not extend to approval of 
premium rates as such. The Superintendent is interested in adequate 
reserves; premiums are the responsibility of the company and determined 
by competition. 


MepicaL CARE PREPAYMENT PLANS 


The variations in the charters of the medical care prepayment plans and 
in the degree and mode of supervision exercised by provincial governments 
over these organizations is explained largely by the differences in methods 
of incorporation in the respective provinces. In two provinces—British 
Columbia and Saskatchewan—prepayment medical plans have been organ- 
ized under the provisions of the benevolent societies acts; in Ontario, the 
two profession-sponsored plans and Associated Medical Services were in- 
corporated under the Companies Act, and the Companies Act was also 
used by two plans in Saskatchewan. In Manitoba, Alberta, and Nova 
Scotia, however, the prepayment medical care plans have been brought 
into existence by special acts of the legislatures. In none of these special 
acts of incorporation was provision made for any systematic or com- 
prehensive supervision over the affairs of the association concerned com- 
parable to that exercised over commercial insurance activities. With the 
exception of a requirement that certain annual returns be filed, no specific 
checks were imposed on the financial or general affairs of the organization. 
Of equal interest is the fact that in the provinces of British Columbia, 
Saskatchewan, and Ontario where the plans were incorporated under exist- 
ing enabling legislation, additional detailed legislation has since been en- 
acted designed to provide a constant supervision over the affairs of the 
associations. By contrast, in those provinces where prepayment medical 
care plans were established by special acts of the legislatures, no amend- 
ments or additional legislation have since been enacted which substantially 
change or add to the basic supervisory provisions of the original charter. 

A summary of provincial regulations relating to medical prepayment 


plans appears in Table II. 








VoLuNTARY HEALTH INSURANCE REGULATION 219 


Medical Care Plans under Societies and Mutual Benefit Acts 


British Columbia. As compared to the acts of incorporation in the other 
provinces which stated or assumed that the services involved would not 
constitute insurance, the Societies Act under which the Medical Services 
Associated of British Columbia was registered in 1940 implied that the 
activities of the association were insurance. The Societies Act of British 
Columbia stated: “A society may make provision for the benefit of its 
members by means of subscriptions against sickness, disability, unavoidable 
misfortune or death . . . but shall not otherwise carry on the business of 
insurance, and every society operating under this subsection shall notify 
the Superintendent of Insurance to that effect, and furnish him with such 
information as he requires in regard to such operations. A society required 
to be licensed under the ‘Insurance Act’ shall not commence or carry on 
its operations unless it is licensed under and complies with that Act.”’® An 
element of supervision was introduced by the requirement that “Every 
society shall hold in the Province an annual general meeting, and within 
14 days thereafter file with the Registrar (of Companies) a statement in 
the form of a balance sheet, audited . . . and containing general particulars 
of its liabilities and assets, revenue and expenditure.”’’ However, no pro- 
vision was made for minor administrative action with respect to these 
financial returns but, ultimately, “On sufficient cause being shown and 
upon such conditions and subject to such provisions as may be deemed 
proper, the Lieutenant-Governor-in-Council may revoke and cancel the 
incorporation of a society and declare the society to be dissolved. . . . The 
Lieutenant-Governor-in-Council may from time to time make rules and 
regulations for carrying out the purpose of this Act, including matters in 
respect whereof no express or only partial or imperfect provision has been 
made.” 

Under the terms of this Act, a large number of societies were organized, 
a number of apparently doubtful reputation and financial competence. So 
serious did the question of the operations of some of these organizations 
become that the government appointed a Royal Commission to investigate 
them.'? As a result of the recommendations of the Commissioner,’* the 
Societies Act was amended in 1947 to grant a substantially greater degree 
of control, as these provisions indicate: 

9R.S.B.C. 1936, c. 265, s. 3(2). See now R.S.B.C. 1948, c. 311. 

10S, 28. 11Ss, 33 and 43. 

12It is interesting to note that in 1945 the Committee on Economics of the British 
Columbia Division of the Canadian Medical Association recommended that the govern- 
ment exercise a greater degree of supervision over these societies offering medical care 


benefits. See the “Report of the Committee on Medical Economics, B.C. Division” in 
(1945) 52 Canadian Medical Association Journal 415. 


13Report of the Royal Commission Appointed to Inquire into Health and Accident 
Insurance Associations Operating in the Province of British Columbia, 1947. 
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TABLE 


PuBLIC REGULATIONS AND SUPERVISION OF PREPAYMENT 


British Columbia 





Alberta Saskatchewan 





Supervising authority 


Medical 


Hospital 


Supt. of Ins. 
Registrar of Com- 
panies 
Attorney-General 
Lt.-Gov.-in-Council 


Aspects regulated or supervised 
Premiums and contracts 


Medical 
Hospital 
Reserves 


Medical 


Hospital 


Yes 


Annual reports of finance 


and affairs 


Medical 
Hospital 


Composition of Board 
of Directors 


Medical 


Hospital 


Yes, satisfy Supt. of 
Ins. as to residence 
and fitness 


Investment of funds 


Medical 


H¢ yspital 


Yes, as authorized 


by law for trustees 





Minister of Public 
Health 

Registrar of Mut. 
Med. and Hosp. 
Benefit Ass’ns. 


Partial supervision by 
Lt.-Gov.-in-Council 


No, except agree- Yes 
ments with munici- 


palities 


No 
No No 
Yes 
No Yes 


Whenever required 
by Lt.-Gov.-in- 


Council 


Yes, to assure repre- Yes, at least 4} 
sentativeness of 
Board ical practitioners 
Yes, to be members 

or employees of 


hospital boards 


Yes, as authorized No 
by law for trustees 


must not be med- 


Manitoba 


Minister of Health 
and Public Wel- 
fare 


Reference to re- 
serves but no 
supervision 


Yes 
Yes 


Yes, no less than 3 
shall be members 
of Manitoba 
Med. Ass'n 

Yes, minimum re- 
quirements for 
medical and hos- 
pital representa- 
tion 


Yes, as auth. by 
law for trustees 


*In contrast to all other provinces, Quebec has provision to enforce hospital deposit requirements if considered 
necessary, the amount being decided on the recommendation of the Superintendent of Insurance. In 1952, the Quebec 
Hospital Service Association had $100,000 in bonds on deposit with the Treasury Department of the Province of Quebec. 

**In New Brunswick and Newfoundland, prepayment medical and hospital care plans are considered as consti- 
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Ontario 


Quebec* Nova Scotia 


New Brunswick** 


Prince Edward 
Island 
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Newfoundland ** 





Supt. of Ins. 


Yes 


Yes, as Supt. 
deems adequate 


Yes 
Yes 


Yes, as provided 
under the Com- 
panies Act 


None 


Provincial Treasurer Minister of 
Supt. of Ins. Public Health 
Inspector of Mutual 

Benefit Associ- 

tions 
Lt.-Gov.-in-Council 


Yes No 


Ref. to res. but no_—_— Ref. to res. but 


sup. no sup. 
No 
Yes Yes 
No 


To assure represen- *** 
tativeness of board 
and subject to ap- 
proval of Lt.-Gov.- 
in-Council 


No Yes, as auth. for 


trustees 


Minister of 
Health 
Supt. of Ins. 


Ref. to res. but 
no sup. 


Yes, as auth. for 


trustees 


Minister of 
Public Welfare 


Ref. to res. but 
no sup. 


Yes 


Yes, as auth. by 


law for trustees 


Minister of 
Health 
Assessor of Taxes 


Ref. to res. but 
no sup. 


Yes, as auth. for 


trustees 


tuting insurance. In practice these laws are not applied. Furthermore, in Newfoundland, powers of supervision could 
also be exercised by the Governor-in-Council. 

***Although the plan is incorporated in four provinces, only the Governor-in-Council of Nova Scotia has authority 
over by-laws respecting size of the board and tenure. 
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(1) “A society may, if the object is included in its constitution, provide 
for the payment of benefits or the rendering of services to its members . . 
in the event of death, accident, sickness . . . and, unless it is licensed under 
the ‘Insurance Act,’ it shall not provide for payment of more than $400 
in the event of death.” 

(2) “A society shall not have any object within the scope of subsection 
2 [(1) above] without the written approval of the Superintendent of In- 
surance. The Superintendent shall not give approval unless he is satisfied 
that the subscribers and directors are residents of the Province and fit to 
establish and operate the society and that its by-laws are fair and that its 
plan is reasonable.” 

(3) “A society that has any object referred to in subsection 2 and that 
is not licensed under the ‘Insurance Act’ shall upon request of the 
Superintendent of Insurance forthwith furnish him with such information 
as he requires in regard to its operations.” 

(4) All changes in the constitution must be approved by the Registrar 
and changes coming within the scope of subsection 2 of section 3 must be 
approved by the Superintendent of Insurance. 

(5) “The by-laws of a society shall not be altered or added to except 
by an extraordinary resolution of the society, but no alteration or addition 
by a society within the scope of subsection 2 of section 3 shall take effect 
without the written approval of the Superintendent of Insurance.’’"* 

In addition to these completely new powers bestowed upon the Super- 
intendent of Insurance, other important powers were granted to other 
officials. ‘““Where it appears to the Registrar . . . that a society . . . is not 
conducted in a proper manner or is likely to become insolvent, the Registrar 
shall report the facts to the Attorney-General’ who may appoint some 
person “to investigate the affairs and conduct of the society and make a 
written report to him of his findings. The Attorney-General may upon a 
report from the Registrar or after an investigation order . . . that the 
society . . . conduct its affairs in a proper manner or take measures to meet 
its obligations, as the case may be, and may . . . suspend any of the powers 
of the society.”’® There would appear to be some degree of overlapping of 
authority among the three officials—the Superintendent of Insurance, the 
Registrar of Companies, and the Attorney-General. Even so, a general 
blanket grant of authority is given to the Lieutenant-Governor-in-Council 
to make regulations (a) prescribing the methods of inspection of a society’s 
books of accounts and records and (b) prescribing the minimum member- 
ship fees and dues payable to any society by its members. 

As a result of the amendments to the Societies Act, there would appear 


14R.S.B.C. 1948, c. 311, s. 3(2), (3), and (5); s. 15(1) and (2); s. 24(2). 
15Jbid., s. 53(1) and (4). 
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to be only two differences in the extent of supervision over commercial 
insurance companies and societies incorporated under this Act. These are 
the requirements of a deposit by all commercial companies and the licensing 
of all agents and representatives. 

Saskatchewan. The Mutual Medical and Hospital Benefit Associations 
Act of Saskatchewan was passed in 1938'® to meet certain inadequacies of 
the municipal doctor system, specifically, to enable a personal contribution 
to be obtained from non-property owners, and to enable persons living 
in cities or in other municipalities where the necessary 60 per cent majority 
could not be obtained to organize a prepayment plan. This it accomplished 
by providing that ten or more persons might incorporate themselves as a 
mutual benefit association to provide medical and hospital services. 

The main supervisory provisions of the Act may be summarized as 
follows: No agreement between an association and medical practitioner 
would have effect until it had been approved by the Health Services Board. 
(This approval, since 1950, is to be made by the Minister of Public 
Health.) The membership fee, by-laws, and amendments must be approved 
by the Registrar. An audited statement and report on the general affairs 
of the association are required annually, and the affairs of the association 
may be examined at any other time by or under the direction of the 
Registrar. 

With respect to the board of directors, the Act requires that each year 
one-third of the directors shall be elected at the annual general meeting for 
a period of three years. An important provision of the Act regulates the 
composition of the board by requiring that no medical practitioner or 
member of a hospital board or other person with whom an agreement is 
made by an association for the rendering of services to its members shall 
be a director. 

The Act provides for no supervisory powers over reserves but simply 
indicates that an association may “make provision for a reserve fund for 
any purpose set forth in its by-laws.”'’ Furthermore, the directors shall 
“make recommendations to a general meeting of the association respecting 
the disposal of moneys in the reserve fund and other surplus moneys.”** 
The Act makes no statement concerning the insurance character of the 
associations, but does declare, “‘Nothing contained in The Saskatchewan 
Insurance Act shall apply to an association incorporated under this Act.”’’® 

Fourteen voluntary associations were organized under the provisions of 
the Mutual Medical and Hospital Benefit Associations Act, but while only 
the Saskatoon Mutual Medical and Hospital Benefit Association remains 
in operation, this Act is significant for two reasons. It was the first act to 


161938 (Sask.), ¢. 24. 17S, 10(c). 
185, 19(d). 19S, 41, 
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establish the legal basis for comprehensive supervision over the affairs of 
associations concerned with the provision of medical and hospital services 
on a prepayment basis, and, secondly, it followed principles and details of 
supervision contained in existing general insurance laws which were also to 
be closely adhered to by other provincial governments when they became 
concerned with the enactment of similar legislation at a later date. 

It is presumably because of the regulation in the Mutual Medical and 
Hospital Benefit Associations Act prohibiting physicians with whom agree- 
ments for rendering of services had been made from being directors of an 
association that the Regina Medical Services Incorporated, was established 
in 1939 by the medical profession under the provisions of the Benevolent 
Societies Act of Saskatchewan.” While the Act contained no provision for 
any element of periodic supervision, not even the requirement of submission 
of annual reports, it did, as in the case of British Columbia, authorize the 
Lieutenant-Governor-in-Council to revoke the incorporation of any society 
at any time. In contrast to British Columbia where the Societies Act was 
itself revised to reproduce a completely new element of supervision, in 
Saskatchewan the same intent was achieved by incorporating special pro- 
visions in the general Health Services Act of 1946.7* This legislation is 
significant in that supervising authority was vested in the Minister of Public 
Health and not in the Superintendent of Insurance. Part 5 of the Health 
Services Act as revised in 1950,** which deals with health services associa- 
tions, states that no changes in by-laws, premiums, services provided, or 
fees shall be made unless the Minister of Public Health is first informed of 
the intent to make them. Interestingly, the Act contains an innovation with 
respect to administration. Whereas the British Columbia Societies Act de- 
clares that such matters must be approved by the Superintendent of In- 
surance, the Health Services Act of Saskatchewan states that the Minister 
(of Public Health) “may if he deems advisable request the secretary of the 
association to call a meeting of the governing body of the association for 
the purpose of discussing with the Minister’** the proposed changes. 
Section 48 of the Act further makes applicable to the health services 
associations the sections of the Mutual Medical and Hospital Benefit 
Associations Act** which require that every association shall send to the 
Registrar of Mutual Medical and Hospital Benefit Associations a yearly 
report of its affairs and such other information as may be asked. Moreover, 
the affairs of every association may be examined annually or at other times 
by, or under the direction of, the Registrar.*° 


20R.S.S. 1930, c. 100. 211946 (Sask.), c. 81. 

221950 (Sask.), c. 82. 23Ss. 46(2) and 47(2). 

24R.S.S. 1940, c. 124, ss. 31, 32, and 33. 

*25The functions of Registrar were at one time performed by the Secretary of the 
Health Services Planning Commission; they are now performed by the Solicitor to the 
Department of Public Health. 
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Medical Care Plans under Companies Acts 


Saskatchewan. Medical Services Saskatoon Incorporated was a late 
comer to the medical care prepayment field in Saskatchewan. Sponsored 
by the medical profession in 1946, the plan, like Regina Medical Services, 
avoided the Mutual Benefit Act which prohibited physicians or hospital 
representatives from membership on a board of directors, but unlike Regina 
Medical Services, utilized the Companies Act rather than the Societies 
Act. 

A second plan was organized under the Companies Act in Saskatchewan 
when the two Regina plans, Group Health (previously organized under 
the Mutual Act and Regina Medical Services (previously organized under 
the Societies Act) were amalgamated in 1949 with the name of Group 
Medical Services. 

While the Companies Act provides for virtually no supervision over the 
affairs of such organizations, the amendments to the Health Services Act 
in 1948 afforded a degree of supervision comparable to that required under 
the Mutual Benefit Act, but substituted discussion for the method of 
approval. 

Ontario. In the provinces already discussed, prepayment medical and 
hospital care plans are regarded as insurance. In Ontario, however, the 
activities of these organizations are not considered as a form of insurance. 
This attitude is reflected in the method of incorporation and in subsequent 
legislation. The first of the prepaid medical care plans, Associated Medical 
Services, was incorporated in April, 1937, under a non-profit charter of 
the Companies Act of Ontario. The charter of Windsor Medical Services 
(May, 1937) and the letters patent granted to Physicians’ Services In- 
corporated (August, 1947) are basically the same as that originally granted 
to the Associated Medical Services in that no reference was made to fees 
to be charged, services to be provided, the extent of reserves to be held, 
nor was any responsibility required with respect to policies governing such 
matters. Under the provisions of the Companies Act and the Companies 
Information Act, these organizations were required to be registered with 
the Provincial Secretary and to submit an annual return to his office. This 
return requires the names and addresses of directors and officers and the 
date of the last annual meeting, but those sections dealing with amounts of 
bonds or debenture debt authorized are, of course, inapplicable. 

In order to achieve a greater degree of uniformity in governmental 
relations with these and other plans and to provide a greater amount of 
supervision over such plans, new legislation was passed in 1950. The Act 
Respecting Prepaid Hospital and Medical Services (1950)** transfers 
authority from the Provincial Secretary to the Superintendent of Insurance, 

261950 (Ont.), c. 56. 
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who is given detailed powers of supervision over these plans. The Super- 
intendent grants registration to an association if he is satisfied that the 
proposed contracts with hospitals, physicians, or other persons for the 
rendering of services to subscribers or members and the contracts with 
subscribers or members are fair and reasonable, and that the applicant has 
established and has such working capital and reserves as the Superintendent 
deems adequate. Renewal of registration must be made every year under 
these conditions. Each year every registered association must file with the 
Superintendent a balance sheet and a statement of income and expenditures 
and also a general statement of its affairs in a form approved by the 
Superintendent. The Superintendent or his duly authorized representative 
may at any time make or cause to be made an inspection of the books and 
documents and records of any registered association. 


Medical Care Plans Incorporated under Special Acts 


Manitoba. In certain provinces it was not considered desirable either 
by the sponsoring organization or by the government to incorporate the 
proposed prepayment plan under existing legislation. The first of the pre- 
paid medical care plans to be incorporated by special legislation was the 
Manitoba Medical Services in 1942. In contrast to the charters previously 
granted in Ontario, which did not mention the issue of insurance but were 
based on a legal opinion that they were not insurance, and the Societies Act 
under which Medical Services Associated of British Columbia was in- 
corporated, which implied that the service provided was a type of insurance, 
the special act establishing the Manitoba Medical Services clearly stated 
that “The association shall not be deemed an insurer within the meaning 
of the ‘Manitoba Insurance Act’ or for any other purpose whatsoever.”** 
Accordingly, there was no question of any supervision being exercised by 
the provincial Insurance Department. The Manitoba Act did, however, in- 
troduce an element of supervision exceeding any included in the charters 
previously granted by the other provinces, since it required that an annual 
certified statement be published in the press showing receipts and expendi- 
tures and investments held. Furthermore, the association was obliged to 
furnish the Minister of Health and Public Welfare with information con- 
cerning the affairs of the association whenever requested. It is of interest 
that, to date, no subsequent legislation has been enacted to add to or 
modify these original provisions. 

Alberta. The special act passed in 1948 incorporating the Medical Ser- 
vices (Alberta) Incorporated equally emphatically declared that “The 
said corporation shall not be deemed to be undertaking insurance or carry- 
ing on the business of insurance.”** The degree of supervision exercised 


271942 (Man.), c. 98, s. 15. 281948 (Alta.),c. 88, s. 12. 
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over the affairs of the corporation, however, is restricted to one of the 
corporation’s powers that has never been exercised, that is, to any agree- 
ments entered into between the corporation and a town, village, or muni- 
cipal district. No such agreement can come into effect until it is approved 
by the Lieutenant-Governor-in-Council. Presumably, this is a matter of 
control over the municipal governments and not over Alberta Medical 
Services. 

Nova Scotia. The most recently incorporated prepayment medical service 
plan is the Maritime Medical Care Incorporated, which obtained its char- 
ter by special act of the Nova Scotia legislature in April, 1948.°° This in- 
corporating legislation does not stipulate the fees to be charged, the type 
of contract to be issued, or the extent of reserves to be maintained. 

Any proposed extension of prepayment health services in the Atlantic 
provinces will be concerned with the diversity of policy among the provinces. 
The insurance departments of Nova Scotia and Prince Edward Island con- 
sider that prepaid medical and hospital care plans do not constitute insur- 
ance and therefore exercise no supervision over their operations. By contrast, 
the insurance departments of New Brunswick and Newfoundland consider 
that the prepayment medical and hospital care organizations do carry on 
the business of insurance. In fact, the Newfoundland Accident Insurance 
Companies (Licensing) Act, 1939, states: ‘““This Act shall apply to all kinds 
of insurance in Newfoundland wherein the insurer undertakes: (1) to 
insure any person against bodily injury, disablement or death resulting from 
accident, or against disablement resulting from disease or against the ex- 
penses of hospital, surgical, and medical treatment.”*° 

Apparently, in practice the supervision exercises in these two provinces 


has not been very stringent but this distinction of policy could create diffi- 
culties in the future. 


HospiraAL CARE PLANS 


The legislative enactments respecting hospital care plans in Canada differ 
as markedly in intent, character, and method and degree of supervision 
exercised, as those governing medical plans. A significant difference exists, 
however, between the legislation created for these two types of plans, in 
that while no provision existed in the original charters of the medical care 
plans for supervision over the rates charged by the organizations, three of 
the six acts incorporating hospital care plans provided that rates would be 
subject to official approval. 

A summary of provincial regulations relating to hospital care prepay- 
ment plans appears in Table IT. 


291948 (N.S.), c. 107. 
30S. 2(1). 
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Hospital Care Plans under Societies and Mutual Benefit Acts 


British Columbia. The Associated Hospital Services (Blue Cross) of 
British Columbia was registered in 1943 under the Societies Act. As already 
indicated in connection with the medical care plans in British Columbia, 
this Act provided little power of supervision. The revision of the Societies 
Act in 1947, however, brought into being official powers of a detailed and 
extensive nature to which the Associated Hospital Services became subject 
before it ceased operations on December 31, 1948, on the advent of the 
government-sponsored Hospital Insurance Service. 


Hospital Care Plans under Companies Acts 


Ontario. Whereas the charters of Associated Medical Services, Windsor 
Medical Services, and Physicians’ Services Incorporated simply required 
that they make annual returns (which did not cover financial operations) 
to the Provincial Secretary, the letters patent granted to the Ontario Hos- 
pital Association in 1941 under the provisions of the Companies Act of 
Ontario required a more systematic and continuing supervision by the 
Minister of Health. This was indicated by the statement that “All schedules 
of subscription charges and schedules of hospitalization shall be subject to 
the approval of the Minister of Health and filed with the Provincial Secre- 
tary.”*' In April, 1951, and thus subsequent to the 1950 Act Respecting 
Prepaid Hospital and Medical Services giving comprehensive powers of 
supervision to the Superintendent of Insurance, request was made by the 
Hospital Association that the above-quoted section of its charter be deleted. 
This request was granted and the necessary amendment was made in sup- 
plementary letters patent. The Minister of Health now has no supervision 
over the hospital care plan. A further change in the incorporation of the 
Ontario Hospital Association was made in May, 1952, when the power to 
provide medical, surgical, and obstetrical care in hospitals was granted to 
the association. 


Hospital Care Plans under Special Acts 


Manitoba. In Manitoba the legislation passed in 1938 and amended in 
1939 establishing the Hospital Service Association set the pattern to be 
later followed in the establishing of Manitoba Medical Services. However, 
whereas the act incorporating Medical Services empowered the Minister 
of Public Health and Welfare to obtain information concerning affairs of 
the association whenever desired, the charter of the Hospital Service Asso- 
ciation provided that, “The Minister of Health and Public Welfare may in 
any year in which he may deem it proper so to do, fix the rates and sums 
which may be charged by the association in such year.’’*? 


31Letters patent, Jan. 15, 1941, s. 2(2). 821938 (Man.), c. 77, s. 8(d). 











VoLUNTARY HEALTH INSURANCE REGULATION 229 


Quebec. Undoubtedly the special act to incorporate the Quebec Hospital 
Service Association in 1942%* is the most far-reaching of any of the special 
acts incorporating either medical or hospital prepayment plans. Such plans 
are interpreted by the Insurance Department of Quebec as coming within 
its definition of insurance. Of the six other provinces where the same inter- 
pretation is followed, Manitoba and Alberta have stated in the special legis- 
lation incorporating their respective medical and hospitalization services 
that these particular organizations should not be deemed to be undertaking 
insurance; British Columbia gave exemption from the normal insurance 
laws; Saskatchewan’s prepaid plans became liable to the relevant section 
of the general Health Services Act; and in New Brunswick and Newfound- 
land the insurance laws, which are technically applicable, do not appear 
to be enforced. With the policy that prepaid medical and hospital plans 
constitute insurance, Quebec has imposed a degree of administrative super- 
vision analogous in character to that imposed with respect to insurance 
companies. The act establishing the Quebec Hospital Service Association 
declares in section 6 that the rates charged by the association for its services 
and any changes in these services must be approved by the Provincial 
Treasurer. Section 7 of the act states that “The association shall be subject 
to the provisions of the Quebec Insurance Act, Chapter 292 of the Revised 
Statutes, 1941, concerning charitable associations and mutual benefit asso- 
ciations in so far as they are not incompatible with the provisions of this 
act.” The stipulations of this section of the Quebec Insurance Act may be 
summarized as follows: 

1. The mutual benefit association is required to deposit a sum of money 
with the treasury, the amount required by the Lieutenant-Governor-in- 
Council to be recommended by the Superintendent of Insurance. The 
Lieutenant-Governor may for any reason give exemption from the deposit 
requirement. 

2. Every such association is required to be registered and licensed and 
to file an annual statement of financial position and business of the asso- 
ciation with the Provincial Treasurer and a copy for the Superintendent of 
Insurance. 

3. The Lieutenant-Governor-in-Council may appoint an inspector of 
mutual benefit associations to visit at least annually the head office of an 
association and a report is to be made to the Provincial Treasurer and later 
published. If assets or sources of revenue are insufficient to justify con- 
tinuance, a special report is to be made. The Lieutenant-Governor-in- 
Council may suspend or cancel an association’s licence. 

An important amendment™ to the original act of the Quebec Hospital 
Service Association was made in March, 1946, when the association was 


331942 (Que.), c. 102. 341946 (Que.), c. 97. 
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empowered to provide medical and surgical and nursing services in addition 
to its original grant of power to provide hospital services. No new addi- 
tional powers of supervision were added to those contained in the original 
charter. 

Atlantic provinces. The Maritime Hospital Service Association (Blue 
Cross) has obtained special acts of incorporation in all four Atlantic prov- 
inces. Special acts were passed in Nova Scotia in 1943, New Brunswick in 
1944, Prince Edward Island in 1944, and Newfoundland in 1949.*° These 
acts and subsequent amendments did not provide for any supervision over 
the affairs of the association except for the submission of annual auditor’s 
reports. The variety of provisions which the Maritime Blue Cross is required 
to meet is indicated by the fact that in Nova Scotia the report must be for- 
warded to the Minister of Public Health; in New Brunswick to the Minister 
of Health and the Superintendent of Insurance; in Prince Edward Island 
to the Minister of Public Welfare; and in Newfoundland to the Minister 
of Health and the Assessor of Taxes. What may be a latent problem for the 
Maritime Blue Cross is the situation whereby in two provinces it is regarded 
as not being insurance, and thus no supervising powers exist, and in two 
provinces it is legally considered to be carrying on the business of insurance, 
and exact and extensive powers of control exist which could be exercised.*® 
An added complication in the case of Newfoundland may be the final 
section of the act reincorporating the Maritime Hospital Service Association 
in that province which states, “Subject to the foregoing, the provisions of 
Chapter 127 of the Consolidated Statutes (Third Series) entitled ‘Of Com- 
panies and amendments thereto, shall apply.” Under section 240 of the 
Companies Act as amended in 1935 it is provided that “where any asso- 
ciation is about to be formed as a limited company, if it proves to the Com- 
missioner for Home Affairs and Education {now Minister of Provincial 
Affairs] that it is formed for the purpose of promoting . . . science, charity, 

. or other useful object and that it is the intention of such association to 
apply the profits, if any, or other income of the association, for promoting 


its objects . . . the [Minister] . . . may, by license under the hand of the 
Colonial Secretary, direct such association to be registered with limited 
liability . . . and upon registration [it] shall enjoy all the privileges and be 


subject to the obligations by this charter imposed on limited companies.””** 
The licence by the Minister may be granted upon such conditions and 
subject to such regulations as the Minister thinks fit to impose. That is, 


351943 (N.S.), c. 65; 1944 (N.B.), c. 81; 1944 (P.E.I.), c. 31, and An Act to Incor- 
porate in Newfoundland the Maritime Hospital Service Association, 1949. 

36However, in New Brunswick and Newfoundland, representatives of Maritime Blue 
Cross are required to be licensed as insurance agents limited to the health and accident 
field 

37Consolidated Statutes (Third Series) of Newfoundland, c. 127, s. 240 
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supervisory powers may be administered by another authority as well as 
those granted to the Insurance Department by the Insurance Act. 

Alberta. In contrast to the Medical Services (Alberta) Incorporated, 
which was incorporated by special legislation through a private act, the 
Associated Hospitals of Alberta was established by special (public) act in 
1948.** Both acts, however, state that the operations shall not be deemed 
to be carrying on the business of insurance although the general law of 
Alberta as determined by the decision of the Appellate Division of the 
Supreme Court of Alberta in Rex v. Anderson® is that prepaid health ser- 
vices do constitute insurance. Unlike the special acts establishing hospital 
service associations in Manitoba and Quebec, which afforded checks on 
rates charged, no similar provision exists in the Alberta act. The act does 
state, however, that the Lieutenant-Governor-in-Council may at any time 
require an audit and inspection of the banking accounts, reserve fund, and 
records of the Blue Cross plan. No further amendment has been made to 
the act. 


Conclusion 


Of the seven provinces which in their general legislation regard the pre- 
payment of medical and hospital care as a form of insurance, Quebec has 
come nearest to imposing the same degree and type of supervision as is re- 
quired by the insurance laws. In the special act establishing the Quebec 
Hospital Service Association, large sections of the Quebec Insurance Act 
were invoked to assure adequate supervision over the affairs of the organiza- 
tion; the special legislation enacted in Manitoba provides for certain checks 
but there are important omissions; in British Columbia the Societies Act 
was completely revised, and in Saskatchewan new legislation was passed, to 
provide substantial powers of supervision. It is significant that Ontario, 
one of the three provinces that consider that health service associations do 
not carry on the business of insurance, provided in its 1950 legislation for 
very detailed requirements to assure the financial stability of the associations 
concerned. 

Thus, in Canada today, all of the ten provinces have come to exercise 
some degree of supervision over the affairs of the medical and hospital care 
plans, and four of these enforce supervising powers of a detailed and com- 
prehensive nature. It is interesting to note that in British Columbia, Sas- 
katchewan, and Ontario this policy has evolved from an early situation in 
which, with the exception of annual returns, there existed virtually no legal 
provision for public supervision of the affairs of such associations. In these 
provinces the attitude toward medical and hospital care prepayment plans 


381948 (Alta.), c. 22. 
39[1940] 3 W.W.R. 505. 
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has approximated that toward commercial insurance, namely, in any under- 
taking of an insurance or prepaid health services nature in which long-term 
contracts involve present payment for future moneys (or services), super- 
vision in the public interest is required to make certain that advance con- 
tributions are being properly conserved and invested to meet the ultimate 
demands for benefits. In order to meet this end, the general insurance laws 
of Canada require the posting of large deposits by the commercial insurance 
companies for the public protection. Quebec makes legislative provision for 
a similar deposit requirement for prepayment medical and hospital organ- 
izations and in fact requests deposits from the Quebec Hospital Service 
Association. However, with this exception, those provinces which have 
come to exercise the greatest degree of supervision over these plans have 
ignored the deposit requirement but have gone beyond the usual regulations 
of commercial insurance to the extent of requiring approval of the rates 
being charged by these organizations. 

From this brief review of existing legislation respecting the medical and 
hospital care plans across Canada, it is clear that the provisions vary widely 
with respect to the degree of supervision exercised by the respective prov- 
inces and the methods employed. In a field of activity where public super- 
vision is obviously required, the next development must be to achieve a 
degree of uniformity among the provinces comparable to that attained years 
ago in government supervision of life insurance. 
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Tue Mytu or Res I psa Loquitur 


“Myths often do a lot of theoretical good, while they are still new.”— 
GrLBerT RyYLE 


ALL that is known of the origin of the phrase, res ipsa loquitur is that it was 
introduced into the courts by Pollock C. B., in the famous “barrel” case Byrne 
v. Boadle. It is worthy of note that this case was decided at a period when the 
concepts of duty of care and standard of care were as yet undeveloped. It is 
also worth noticing that some of the cases relied upon involved what were then 
unusual matters, namely railway accidents. But the phrase owed its popularity 
to Erle C.J.’s judicious exposition of the idea intrinsic in it in Scott v. London 
& St. Katherine Docks Co.,? although in that case the phrase itself was not 
used. From that time onwards its constant citation has fostered the growth of 
the myth that the expression res ipsa loquitur is not only meaningful in law, 
but is useful to judges and juries in their task of trying issues of negligence, 
since it can have a material effect upon the result of litigation. 

Not everyone has accepted this myth without question.* What will be sub- 
mitted here to be the truth has been pointed out by some judges and writers. 
These have realized that the administration of the law of negligence would be 
in no way incommoded if the phrase fell into disuse. Rather would the law be 
rid of much confusion.* 

The existence of such confusion may be demonstrated first of all by the fact 
that the exact status of the phrase is the subject of dispute. Is it a principle of 
law, or a doctrine of law, or a rule of evidence? A Canadian work has referred 
to it as a maxim which expresses a rule of evidence and has developed into a 
doctrine, but is not a principle of law. Such a confusing juxtaposition of terms, 
quite distinct in their connotation, reveals the bewilderment this particular 
phrase has created. Judges have expressed different views; and within recent 
years, doubts, queries, and general criticisms have been authoritatively voiced.® 
But its use seems to be inveterate. 

What it means, what effect its application has upon the course of a trial, 
to what circumstances it can properly be applied, are the sort of problems 
raised by the continued use of this phrase. It might be thought that a maxim 
which raises so many problems has scarcely any utilitarian value, and is un- 
deserving of retention in the vocabulary of lawyers. In truth, like so many 
maxims, this one also is what Sir James Stephen once referred to as a “minim.” 
It seeks to provide, in a few Latin words, a key with which to solve any 
number of factual problems. But instead of achieving the compression of a 


1(1863) 2 H. & C. 722. 2(1865) 3 H. & C. 596. 

3E.g. Lords Dunedin and Shaw in Ballard v. North British Railway Co., [1923] S.C. 
43 at pp. 53, 56; Goddard and Du Parcq L.JJ. in Easson v. London & North Eastern 
Railway Co., [1944] K.B. 421 at pp. 423, 425; Seavey “Res Ipsa Loquitur: Tabula in 
Naufragio” in (1950) 63 Harvard Law Review 643. 


4Prosser: Torts (1941), 293; Bond C.J. in Potomac Edison Co. v. Johnson, (1930), 
160 Md 33; 152 Atl. 633. 


5Dominion Law Reports Annotation (1950), III, 69. 
®See Seavey, “Res Ipsa Loquitur”; Ellis Lewis: “A Ramble with Res Ipsa Loquitur” 


(1951) 11 Cambridge Law Journal 74; Professor Baker in (1950) 24 Australian Law 
Journal 194. 
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great deal of truth, it provides the text for a complex and sometimes misleading 
gloss. As a fruitful source of misunderstanding and controversy it is a success. 
As a satisfactory mode of representing an understandable, easily applicable 
legal rule it is a failure. 

For there can be no doubt that this epigrammatic attempt to simplify the 
workings of the law of evidence, and perhaps also to achieve the praiseworthy 
end of relieving deserving plaintiffs of heavy burdens of proof, has led to 
difficulties. The purpose of this paper is to consider and discuss those difficulties 
in the hope that the atmosphere of mythology may be cleared away by criticism. 


I 


A synthesis of the flood of decisions in English, American, Australian, Cana- 
dian, and other courts, reported since that fateful day in 1865 when Erle C.J. 
delivered his celebrated judgment in the Court of Exchequer Chamber, pro- 
vides the following information about the phrase’s meaning, as understood by 
the judges: 

If in an action based on negligence, in which only the fact that the accident 
has occurred is known to the plaintiff, res ipsa loquitur, then a presumption of 
guilt is raised against the defendant. This is the result of the absence of any, 
or any plausible or reasonable, explanation of the cause of the event which is 
the basis of a claim in negligence. But the event in question must be an un- 
usual one; it must be one which would be unlikely were there not negligence, 
so that the fact that the event occurred must be capable of suggesting to the 
ordinary reasonable man that there was a failure to take due care. Moreover 
the injurious medium must be solely within the control of the party charged 
with negligence, or within the control of persons for whose acts or omissions 
that party is vicariously liable. The justification for enabling a plaintiff to rely 
upon the phrase, and to start with the presumption that the defendant has been 
negligent, is his (the plaintiffs) ignorance of the causes of the event, coupled 
with the assumption that the defendant has exclusive knowledge of the facts 
bearing on causation. The defendant can rebut this presumption by showing 
what the true cause was and that he was without blame, or by showing that he 
was not negligent. 

A few recent examples drawn from the courts of New Zealand, England, 
and South Australia, show the practical use and effect of this elaborate judicial 
structure. In Voice v. Union Steamship Co. of New Zealand,’ some chests of 
tea, which had been stored in the hold of a ship, fell on the plaintiff when he 
was Carrying out his employment of discharging cargo. The defence was one of 
accident, but no evidence was submitted to prove how the chests had come to 
fall down. Consequently the presumption could be made by the jury that the 
chests had not been properly stacked, or had not been stacked on proper dun- 
nage. The plaintiff, therefore, succeeded. In Berkett @ Futter v. Middlebrook,* 
a trailer attached to a motor-car owned and driven by the defendants came 
away from the car while it was being driven, and collided with the plaintiff's 
motor-car. No explanation of this occurrence could be given; the defendants 
proferred none; therefore res ipsa loquitur applied, and negligence was pre- 
sumed. On the other hand, however, in Barkway v. South Wales Transport Co.,® 


7[1953] N.Z.L.R. 176 8[1953] N.Z.L.R. 292. 
9[1948] 2 All E.R. 460; [1950] 1 All E.R. 392. 
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and Lomax v. Reed,'® the skidding of a vehicle on the road was not so unusual 
an event as to provide of itself sufficient evidence of negligence. In the former 
case the skid was caused by a tyre burst; in the latter a number of factors com- 
bined to bring about the skid, the speed of the car, the state of the road, the way 
the defendant drove. In these cases more was known of the events than their im- 
mediate cause. The ordinary person—with ordinary knowledge of driving and 
its hazards—would not, and could not reasonably, assume that a skid resulted 
from negligent driving. The same view was taken of a collision between a 
motor-car and a tram in Mikiolunas v. Municipal Tramways Trust." In Birch- 
all v. J. Bibby & Sons, Ltd.'* bags fell on the plaintiff because the rope of the 
hoist working a sling on which the bags were being carried, snapped. The de- 
fendants proved that the rope had been deliberately and maliciously cut by 
somebody unknown. Consequently they were not negligent. They had dis- 
placed the presumption of negligence raised by the snapping of the rope. 

If these cases illustrate the effects of res ipsa loquitur, they also throw light 
on its artificialities and on the absurdity of regarding it as having a separate 
existence in the law. 

It is incumbent upon the plaintiff to prove his case. To succeed in this the 
evidence must show that only the defendant, his servants or agents, could have 
caused the accident and that the allegations of the plaintiff that the defendant 
was negligent are more probably correct than the expostulations of innocence 
put forward by the defendant. Everything depends upon the inferences that the 
jury or the judge, as reasonable people, are prepared to draw. As the Solicitor 
General said, arguing for the plaintiff, in Scott v. London & St. Katherine 
Docks Co.:'* “The true test is whether the case is more consistent with negli- 
gence than care.” In that particular instance the court accepted his contention 
that, “looking at the simple fact that the bags of sugar fell violently upon the 
plaintiff, this case is more consistent with negligence than care.” In Byrne v. 
Boadle itself, Channel B., said:'* “The question is whether there was any evi- 
dence of negligence, not a mere scintilla, but such as in the absence of any 
evidence in answer would entitle the plaintiff to a verdict. . . . I agree that it 
is not every accident which will warrant the inference of negligence. On the 
other hand, I dissent from the doctrine that there is no accident which will in 
itself raise a presumption of negligence.” Subject to what is said below about 
the word “presumption,” it is difficult to quarrel with these remarks. But the 
phrase res ipsa loquitur finds no place in them. 


10[1952] S.A.S.R. 225—but decided in 1948. The same view of the skidding of an 
automobile was taken in Springs v. Doll, (1929) 197 N.C. 24, 148 S.E. 251, where it 
was said by Brogden J: “It cannot be reasonably contended that the loss of control of 
an automobile by the driver thereof, is, under all circumstances sufficient evidence of 
negligence.” 

11[1952] S.A.S.R. 189. 12[1953] 1 All E. R. 163. 

13(1865) 3 H. & C. 596 at p. 601. 

14(1863) 2 H. & C. 722 at p. 729. On this reasoning the jury were entitled to consider 
that the fact that two trams belonging to the defendants collided was prima facie evi- 
dence of negligence: Skinner v. London Brighton & South Coast Railway Co., (1850) 
5 Exch. 787. But this was in the early days of railways. Compare, in more recent times, 
cases involving accidents with the doors of trains: Gee v. Metropolitan Railway, (1873) 
L.R. 8Q. B. 161; Burns v. North British Railway Co., [1914] S.C. 754; Inglis v. London, 
Midland @ Scottish Railway Co., [1941] S.C. 551; Easson v. London & North Eastern 


Railway Co., [1944] K.B. 421. Is not this some proof of the truth of the statement at the 
head of this paper? 
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In some cases the inference that the defendant was negligent is more easily, 
more unhesitatingly, and more speedily drawn than in others. It might be 
said—and both statements would be equally accurate—that accidents do not 
occur unless people are careless, or, that accidents occur despite whatever care 
is taken. It might be regarded by some to be just as reasonable to say that 
barrels fall out of warehouses, tea chests fall off stacks, and goods off cranes 
without there being negligence, as it is to say that the fact that these things 
occurred shows that someone was negligent. All that is revealed by these cases 
is that this particular judge or that particular jury thought that such things 
pointed to negligence on somebody’s part. A different judge or jury might have 
thought otherwise. That is always the gamble which litigants take as regards 
the force and effect of their evidence. 

To speak therefore of res ipsa loquitur where the event is unusual is not very 
helpful. There are better ways of putting the matter. 

The more unusual the events, having regard to the ordinary experience of 
mankind, the more readily will negligent conduct be inferred. The more facts 
the plaintiff produces to point to a lack of care, the weightier will be the case 
against the defendant. The more the facts lie within the exclusive knowledge of 
the defendant, the greater responsibility there is upon him to disprove negli- 
gence. Not because of any doctrine of res ipsa loquitur, however, but because 
as Blackburn J. pointed out"® the old pleading rule was that in such cases less 
particularity was required of the plaintiff, ie. he could prove negligence more 
easily, without having to prove negligence in any particular way. 

The absence of any probable, or reasonable explanation of an accident will 
clearly be a fact in favour of the plaintiff’s contention. The production of such 
an explanation, on the other hand, will provide a balancing of the probabilities. 
So will evidence that the defendant has taken reasonable care. Hence the so- 
called rule of res ipsa loquitur is only one way, and a very cryptic or laconic 
way, of saying that if the plaintiff’s contention seems more probable than the 
defendant’s mere denial, unsupported by evidence, the plaintiff must succeed. 

Thus in the two New Zealand cases cited above, any reference to pre- 
sumptions of negligence based on res ipsa loquitur was unnecessary. No evidence 
was adduced to show why the chests should have fallen, in the one instance, or 
why the trailer should have parted company with the car, in the other. Under 
the circumstances, in both cases it was quite reasonable to conclude that it was 
more probable that the defendants had been negligent than not. If evidence 
had been given in the one case that a violent storm had suddenly and without 
warning arisen, causing the ship to roll, or in the second case that a rifle shot 
had been heard at some stage of the journey, and the rod connecting the trailer 
and car showed signs of violent shattering, possible explanations of the events 
complained of might have been provided, and might have given the Court 
reason to reject the plaintiff’s allegations of negligence as being more probably 
correct. 

That result was reached in Birchall v. L. Bibby & Sons Ltd.* It was also 
reached in Mikiolunas v. Municipal Tramways Trust.'* There the brake on the 
defendant’s car was defective, due to the fracture of a pipe carrying braking 
fluid from the brake pedal to the wheel drums. Because of this defective brake, 
the defendant’s car collided with a tram. The plaintiffs sued in respect of dam- 


15In the Scott Case (supra, n. 13) at p. 600 (in the course of the argument). 
16Supra n. 12. 17Supra n. 11. 
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age caused to the tram, and the defendant proved that he was not negligent, 
though he could not explain how the fracture was caused. The exact cause of 
the fracture remained “problematical.” The judgment of Abbott J. shows how 
the magic incantation res ipsa loquitur has bemused lawyers. For the learned 
judge, instead of treating the case quite simply on the merits of the evidence, 
by weighing up the probabilities, and then coming to some conclusion, was 
obliged to consider whether res ipsa loquitur applied, and if it did what effect 
it had. Abbott J. did not think that res ipsa loquitur did apply; but, if it did, 
then he was of the opinion that the defendant had rebutted the presumption of 
negligence its application raised. On either view the defendant was therefore 
not liable. But was there any need to have recourse to such a circumlocutory 
argument in order to assess the effects of the evidence? 

A similar, and equally unnecessary and elaborate discussion was provoked 
by the facts in Fitzpatrick v. Walter E. Cooper Pty. Ltd.1* There the plaintiff's 
husband had been killed by a bag of plaster falling from a skip raised above 
him. The defendants pleaded, in answer to the plaintiff’s charge of negligence, 
that the fall of the bag was an unavoidable, or inevitable accident, i.e. they 
were not negligent. They called evidence to prove that they had not failed to 
take reasonable care. Here was a simple issue of fact which ought to have been 
determined by a consideration of the probabilities. Any mention of the phrase 
res ipsa loquitur, it is submitted, was otiose, and merely served to produce 
unwarranted and useless complexity. 

In fact, in whatever case the phrase res ipsa loquitur has been discussed the 
same decision could have been reached without the necessity of such discussion. 


II 


General acceptance of the res ipsa loquitur myth, however, has caused several 
disputes. The realization that the phrase adds nothing whatsoever to the law 
of evidence—except confusion—should have the salutary effect of putting an 
end to all of them. 

One of these has long raged in and out of the courts. It has produced much 
casuistical ingenuity. But it is not a dispute caused by different interpretations 
of law; it is submitted to be a dispute grounded upon a misconception of part 
of the law of evidence. Quite recently it was manifested in the Supreme Court 
of New Zealand, where the two opposing views were neatly propounded. 

Fair J., in Voice v. Union S.S. Co.'® expressed in the following passage 
(which was accepted as correct by North J. in another case, MacDonald v. 
Pottinger®®), what may be called the “realist” or “orthodox” view, that if 
the probabilities are equal the plaintiff fails in his case: “If, upon the evi- 
dence, there is a reasonable explanation which is equally consistent with the 
accident happening without the defendant’s negligence as with its happening 
with its [sic] negligence that shifts the burden to the plaintiff.” Res ipsa loqui- 
tur, therefore, was merely a rule of evidence affecting the onus of proof of 
negligence. 


18(1935) 54 C.L.R. 200; compare the equally lengthy judgments in Davis v. Bunn, 
(1936) 56 C.L.R. 246. 

19[1953] N.Z.L.R. 176 at pp. 184—5. 

20/1953] N.Z.L.R. 196 at p. 202. Cp. Evatt J. in Davis v. Bunn, (1936) 56 C.L.R. 246 
at p. 269; Dixon J. (as he then was) in Fitzpatrick v. Walter E. Cooser Pty. Ltd., 
(1935) 54 C.L.R. 200 at pp. 218-19; Lord Simonds in the Barkway Cas, [1950] 1 All 
E.R. 392 at p. 439. 
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Gresson J. in the same case”! (and with the later concurrence of Hay J. in 
Berkett & Futter v. Middlebrook**), adopted the view which may be termed 
the “mythologist’s” or “revolutionary” view, and thought that res ipsa loquitur 
was a rule of law, the effect of which was to put the burden of proof upon the 
defendant in cases where the maxim applied exclusively. “The onus of dis- 
proving negligence which lies on the defendant by reason of his presumptive 
negligence,” his Honour said, “remains throughout the proceedings, so that, 
if the evidence is too meagre or too evenly balanced for that issue as a question 
of fact to be capable of determination then by force of the presumption, the 
plaintiff is entitled to succeed.” 

It is respectfully submitted that the difference which superficially exists 
between these two views on the effects of res ipsa loquitur results from misuse 
of the word “presumption.” To speak of res ipsa loquitur as a “presumption” 
is to dignify the phrase by a title it does not deserve. In Commonwealth courts 
the term “presumption” is unfortunately used in two different senses. In the 
first place it covers certain substantive rules of law which conclusively determine 
something, and fix the legal relationship of parties, or decide what facts are to 
be found, despite arguments or proofs to the contrary. These are in effect legal 
dogmas, masquerading under the guise of adjective law; they ought not to be 
included in the law of evidence at all. The second use for “presumptions” is to 
denote rules which permit of something being concluded, whether a question 
of fact or of law, unless the contrary appears and is proved by evidence. These 
are merely rules of logic or ordinary common sense which are absorbed in the 
law. They are not the product of artificial reason—as the law is; they are the 
product of natural reason. 

In the United States, the language used is more precise and revealing. Only 
the first set of rules are called presumptions; the others are merely inferences. 
Thus Judge Wilkin in Ensel v. Lumber Insurance Co.** says: “A presumption 
is a rule which the law makes upon a given state of facts; an inference is a con- 
clusion which, by means of data founded upon common experience, natural 
reason draws from facts which are proven.” Courts in America, without coming 
to the logical conclusion of abandoning the use of the phrase altogether, have 
at least avoided treating res ipsa loquitur as a presumption; it has been treated 
as an inferential rule permitting (but not compelling) negligence to be in- 
ferred where the facts warrant such an inference and call for explanation and 
rebuttal by evidence of equal weight.** 

This is something approaching the sensible and realistic view, which, it is 
suggested, should be adopted. Further clarification is afforded by a reconsidera- 
tion of the burden of proof in negligence cases, in the light of the criticism of 
Lord Justice Denning of the language now employed by judges and writers in 
dealing with burden of proof generally.*®° The judicial approach to res ipsa 

21[1953] N.Z.L.R. 176 at p. 190. 

22[1953] N.Z.L.R. 292 at p. 294. Cp. Latham C.J. in the Fitzpatrick Case (supra, 
n. 20) at p. 208. Contrast Evatt J. in Davis v. Bunn (supra, n. 20) at p. 268. See Baker 
(supra, n. 6) at pp. 196-7. *3(1913) 102 N.E. 955 at p. 959 


“4See e.g. Marshall C.J. in Glowacki v. North Western Ohio R. @& P. Co., (1927) 116 
Ohio 451; 157 N.E. 21; Sweeney v. Erving (1912) 228 U.S. 233; 33 S.Ct. 416; Kling- 
han v. Loew’s Inc., (1941) 209 Minn. 449; 296 N.W. 528; per Curiam in Brown v. 
Capital Transit Co., (1942) 75 D.C. App. 337; 127 Fed. 2d 329 at p. 330; and per 
Avery J. in Levins v. Union @ New Haven Trust Co., (1941) 127 Conn. 435; 17 Atl. 2d 
500 at p. 501. 


one 


*5““Presumptions and Burdens” in (1945) 61 Law Quarterly Review 379. 
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loquitur illustrates vividly how the unscientific use of the expressions “burden 
of proof” and “presumptions of fact” produces imprecision and confused 
thought. 

In the terminology of Lord Justice Denning (combined with that of the 
American Courts), the legal burden in a case of negligence is always on the 
plaintiff, who must show that the defendant was negligent. The relevant facts, 
i.e. the circumstances immediately surrounding the event complained of, may 
make a prima facie case, in the sense that a fact in issue (i.e. negligent con- 
duct) may be inferred. Such an inference is provisional only; it is recognized by 
the law, but its force depends on ordinary good sense rather than on law. The 
effect of such a provisional inference is to cast upon the defendant the pro- 
visional burden of disproving negligence. This provisional burden may be dis- 
charged by giving a satisfactory explanation of the relevant facts, in which 
event the force of the original provisional inference has been spent and the 
plaintiff is back where he began, encumbered by the legal burden of proving 
negligence. Consequently he must adduce further evidence in order to succeed. 

The submission is made, therefore, that it is possible that Gresson J. was en- 
snared in the fallacy of failing “to distinguish between a legal burden of proof 
laid down by law and a provisional burden of proof raised by the state of evi- 
dence.”*® There is no dispute if what he meant was that, unless the defendant 
gives a satisfactory explanation of the facts inferred from the occurrence of the 
event (or accident), he has failed to discharge the provisional burden which 
the mere occurrence of the accident puts upon him. Taken in that sense, these 
words in no way conflict with the words of Fair J.; they prove that there 
really is no argument to continue. The onus on a plaintiff in a civil case is to 
prove his case by a “preponderance of probability.” Facts may be proved and 
inferences drawn to secure that preponderance. On the other side, facts may 
also be proved and inferences drawn. The defendant may attempt to show that 
the accident was the result of some specific cause for which he was not liable, 
such as unavoidable accident.?* Or he may attempt to show that he exercised 
reasonable care,?* as was successfully done by Lieutenant Woods in Woods v. 
Duncan.*® If the scales of justice are not evenly balanced by the facts and in- 
ferences of each side there will be a preponderance in favour of one or the 
other. The important point is that the question of what inferences shall or can 
be drawn is a question of fact not of law.%° 

It seems more probable, however, that what Gresson J. meant was that a 
plaintiff can succeed if the evidence shows no preponderance of probability in 
his favour; and that the inference of negligence first made provides just that 
extra weight to tip the scales in favour of the plaintiff, if there is insufficient 
knowledge of the facts to show how the accident occurred, or if there are two 
equally reasonable explanations of the occurrence. For this the authority of the 


26Per Denning J. (as he then was) in Dunn v. Dunn, [1949] P. 98 at pp. 102-3. 

27See e.g. the Fitzpatrick Case (supra, n. 20). Cp. Lamar J. in Chenall v. Palmer etc. 
Co., (1903) 117 Ga. 106; 43 S.E. 443: the defendant “may then proceed to show that 
the accident was occasioned by ‘vis major’ or by other cause for which he was not 
responsible.” 

*8See Stuart J. in Horner v. Canadian Northern Railway, (1920) 55 D.L.R. 340 at 
pp. 354-5 (affirmed 58 D.L.R. 154). On the whole point see Asquith L.J. (as he then 
was) in the Barkway Case, [1948] 2 All E.R. 460 at p. 471. 

29[1946] A.C. 401. 


30This is brought out very well by Roach J.A. in Interlake Tissue Mills v. Salmon, 
[1949] 1 D.L.R. 207 at pp. 210, 211. 
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House of Lords in Woods v. Duncan*! and of the Court of Appeal in the Bark- 
way Case* is cited. Yet the language used in those cases—even though it is 
said that the defendant must “prove affirmatively” that he has taken reasonable 
care—does not seem to justify the proposition of Gresson J. For that language 
must be read in conjunction with the law relating to burden of proof. It is 
respectfully submitted that the difference of opinion expressed by the learned 
judge is based upon a failure to appreciate the meaning of “burden of proof,” 


as already mentioned. There exists no dispute, therefore, but a misunder- 
standing. 


III 


Rejection of res ipsa loquitur, and of the perplexities it has brought into the 
law, should also result in the clarification and solution of two dependent or 
allied problems. 

The first of these recently re-emerged in the judgment of North J. in the New 
Zealand Supreme Court in MacDonald v. Pottinger.** In that case a surgeon 
was being sued for negligence in conducting an operation. As evidence of 
negligent conduct, the plaintiff pointed to the admitted fact that after an 
abdominal operation a pair of forceps was found inside his body. According to 
the plaintiff res ipsa loquitur, therefore negligence was to be inferred. North J. 
was disposed to agree with that assertion; but he also said that the matter 
was not without doubt. In the event the learned judge came to no definjte 
conclusion about this, since in this part of the case, judgment was given against 
the plaintiff on another ground.** 

The source of North J’s s doubt was a passage in the judgment of Scott L. J. 
in Mahon v. Osborne,®® where a swab had been left in the plaintiff's body after 
an operation. One of the points discussed in that case was the application of 
res ipsa loquitur. Scott L.J. was against its application, for his Lordship thought 
that the inferences to be drawn in a proper case depended upon the ordinary 
experiences of mankind—or rather of judges, whose duty it is to declare 
whether any presumption*® of negligence is permissible. But the ordinary ex- 
perience of mankind knows nothing of the nature of abdominal operations; nor 
does the ordinary judge have sufficient knowledge of surgery and its mysteries 
to enable a proper and natural inference of negligence to be drawn or 
rejected.*7 The Canadian case of McFadyen v. Harvie,** where the plaintiff 
was burned in the course of an operation, and the Arkansas decision in Routen 
v. McGhee*® are in accord with this opinion. 

But the other members of the Court of Appeal (Goddard and MacKinnon 
L.JJ.) took a different view. The reasons they advanced, however, were not 
the same. Goddard L.J. thought that inferences of negligence could be drawn 


31(Supra, n. 29); and see Turner v. National Coal Board, (1949) 65 T.L.R. 580. 

$2[1948] 2 All E.R. 460. 

33[1953] N.Z.L.R. 196. 

84] bid. at p. 203. See also infra under section IV. There was also a claim for negligent 
treatment after the operation. On that claim judgment was given for the plaintiff. 

35[1939] 2 K.B. 14. 

36We would prefer to say “inference.” 

37[1939] 2 K.B.14 at pp. 22-3. 

38[1941] O.R. 90; [1942] 4. D.L.R. 647. 

39(1945) 208 Ark. 501; 186 S.W. 2d. 779. 
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even where the facts of the case involved some special skill, provided that the 
consequences complained of are not the ordinary consequences of the acts in 
question, e.g. as in this case, a swab inside a patient’s body after a surgical 
operation.*® 

This, it is submitted, is a fairer and more reasonable attitude to adopt. But 
it has nothing to do with res ipsa loquitur. It simply depends upon what a 
reasonable man would infer from the facts of the case. In some instances—even 
in skilled operations—an unskilled person may be expected to know something 
of what ordinarily does or does not occur in the normal course of things. Thus, 
post-operative shock is a well-known phenomenon, and is not necessarily the 
result of negligent conduct by a surgeon. Hence the fact that the plaintiff 
suffered such shock will not of itself justify an inference of negligence. Nor 
apparently, if the Canadian decision of Hughston v. Jost*' is correct, will the 
escape of anaesthetic being given by an intra-venous injection, and causing 
injury to the plaintiff, entitle an inference of negligence to be made. But the 
presence inside a patient’s body of swabs, or of forceps, or of a needle,*? or the 
sort of digital injury suffered by the plaintiff in Cassidy v. Ministry of Health,** 
are not usual occurrences and therefore call for explanation. It is said in the 
Canadian work already cited** that res ipsa loquitur applies if the “injury was 
caused by failure to use ‘common sense’ rather than failure in technical skill.” 
That, it is submitted, supports what is said here. For it is precisely in failures 
to use common sense that the ordinary person can be expected to draw his own 
inferences and reach his own conclusions. The differences of opinion expressed 
in the cases cited above illustrate how different people can variously interpret 
evidence and can draw different inferences from the same facts, and reach 
different conclusions. Such differences of opinion are ineradicable, being in- 
herent in mankind. But no gain is produced by discussions of phrases that 
mean little or nothing. 

Mackinnon L.J. thought that res ipsa loquitur should be applied in such 
cases because the plaintiff is not only unable to comprehend the technicalities 
involved, but has been rendered unconscious, and cannot possibly know what 
went on. This, it will be remembered, was the general justification for the 
existence and use of res ipsa loquitur as a guiding rule.*® It was the reason for 


40[1939] 2 K.B. 14 at p. 50. Cf. Garner v. Morrel, decided by the Court of Appeal 
on October 30, 1953. There a throat pack was put by dentists in the mouth of the 
plaintiff's husband, who died as a result of swallowing it. The defendants were called 
upon to disprove the negligence that was inferred. 

41[1943] 1 D.L.R. 402. In Chrysler v. Pearse, [1943] 4 D.L.R. 738, alcohol, which 
had been allowed to run on the plaintiff’s skin, was set alight by equipment used in 
diathermy, and she was burnt. Res ipsa loquitur did not apply, for negligence was proved, 
not presumed. 

42Johnson v. Ely, (1947) 30 Tenn. App. 204; 205 S.W. 2d. 759. 

43[1951] 2 K.B. 343. 

44Dominion Law Reports Annotation (1950), III, 624. 

45“Tt may be added that the particular force and justice of the rule, regarded as a pre- 
sumption throwing upon the party charged the duty of producing evidence, consists in 
the circumstance that the chief evidence of the true cause, whether culpable or innocent, 
is practically accessible to him but inaccessible to the injured person” (Wigmore on 
Evidence, 3rd ed., IX, 383-4) And see per Connor J. in Ross v. Cotton Mills, (1905) 
140 N.C. 155; 52 S.E. 121: “The underlying reason for the rule is that usually the chief 
evidence of the true cause of procedure is practically accessible to the defendant, but 
inaccessible to the person injured.” 
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the Californian decision in Ybarra v. Spangard.*® There the plaintiff suffered 
injury to his arm and shoulder during an operation for appendectomy. The 
appellate court thought that in such circumstances res ipsa loquitur applied, 
otherwise there would “rarely be any compensation for patients injured whilst 
unconscious.” 

Once again, it is submitted, the law can very well be administered without 
the necessity of introducing this misleading phrase. Even if it is just to aid a 
plaintiff to prove his case in some circumstances, the basis of such aid is not, 
or ought not to be, the plaintiff’s ignorance of the cause of his accident, but 
the overwhelming preponderance of probability of negligence. The facts permit 
the inference of negligence; they do not plead for such an inference. Their 
persuasion is that of the logician or empiricist, not of the advocate. That this 
is so seems evident from the cases where, despite the ignorance or lack of con- 
sciousness of the plaintiff, negligence was not inferred;‘? if it could not be 


proved—as the plaintiff was able to do in Chrysler v. Pearse**—the plaintiff's 
case failed. 





IV 


The second problem was also raised in these cases. It concerns the issue of 
control. In order that the phrase res ipsa loquitur should be applicable, it is 
said, the events or media which result in the causing of injury to the plaintiff 
must be solely within the control of the defendant, or those for whom he can 
be made vicariously liable. If the plaintiff, or someone other than the defend- 
ant, his servants or agents, might have been negligent, or might have intervened, 
thereby causing the accident, res ipsa loquitur is inappropriate. 

But to say this is to say nothing that was not well known before. In all cases 
of negligence the plaintiff must prove that the defendant caused the injury by 
his acts or omissions, or by the acts or omissions of those for whom he is 
responsible. To determine that issue intricate questions of duty, foreseeability, 
and remoteness must be settled. These are questions of law—to be answered 
according to legal reasoning. They are not questions of fact, which call for the 
exercise of common sense without reference to legal principle. Consequently, 
to affix liabiilty for causation, res ipsa loquitur is either useless or meaningless. 

A difference of opinion has most clearly manifested itself in cases concerning 
the liability of surgeons for negligence in the course of an operation where 
there are several participants. But the problem is not one of inferring negli- 
gence; it is one of vicarious liability. The question is not, or should not be: can 
the fact that the plaintiff suffered any injury be used to infer that the surgeon 
was negligent? The question is, or should be: can a surgeon be made vicariously 
liable for the acts or omissions of those taking part with him in the performance 
of an operation? 

If the defendant sued will be held liable for the negligence of any one of a 
number of participants in an operation, there is little point in trying to dis- 
tinguish which particular participant was negligent. This was so in Cassidy v. 
Ministry of Health,*® where hospital authorities were sued. There it was said: 

46(1944) 25 Cal. 2d. 486; 154 P. 2d. 687; (1949) 208 P. 2d. 445. 

47E.g. McFadyen v. Harvie (supra, n. 38); Routen v. McGhee 
Hughston v. Jost (supra, n. 41). 

‘Supra, n. 39. 

9Supra, n. 41. 


(supra, n. 39); 
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“Those responsible for the post-operational treatment were all fulltime em- 
ployees of the corporation and . . . it is not necessary for the plaintiff to establish 
precisely which individual employee was negligent.”°° 

But in cases where the defendant, whether a participant or not, is not 
necessarily legally responsible for the acts or omissions of participants, since 
they are independent and not subject to his supervision and control, negligence 
on the defendant’s part can not be inferred from the fact that the injury 
occurred. It must be proved. In Woods v. Duncan,*' for example, Lieutenant 
Woods was not inferentially negligent because certain workmen or sailors might 
have failed to take proper care. For their acts he was not responsible. Over 
what they did he exercised no control. He was therefore not liable for the death 
of the plaintiff’s husband when the submarine “Thetis” sank. 

If the question is looked at in this light, instead of obscuring it by talk of 
res ipsa loquitur, it will be seen that it resolves itself into an issue of principle— 
the issue whether surgeons ought to be vicariously liable for the negligence of 
their assistants. This is quite a different question from that of proving negli- 
gence. As it has been raised in connection with that question, however, and as 
it is an important matter, there is some justification for discussing it here. 

Some difference can be found between the opinion of Farwell L.J. in Hillyer 
v. Governors of St. Bartholomew’s Hospital,®* and those of other judges. In 
that case—the authority of which has been whittled away by Gold v. Essex 
County Council®™ and Cassidy v. Minister of Health®*—Farwell L.J. considered 
that nurses were the servants of the operating surgeon since they were under 
his sole orders until the operation was completed. No matter whose servants 
they were before they entered the operating theatre, they became servants of 
the surgeon once they had commenced their task; hence only the surgeon could 
be vicariously liable for their acts.®° This “theory of transmutation in the nature 
of employment” was severely criticized by Lord Greene M.R. in Gold v. Essex 
County Council.*® Goddard L.J., in the same case, while recognizing that un- 
hesitating obedience to the surgeon’s orders was obviously required in the stress 
of the operation, did not think that this displaced the vicarious liability of hos- 
pital authorities.** 

Other judges, including North J. in MacDonald v. Pottinger,®® have also 
refused to accept and approve the vicarious liability of surgeons for the acts 
of nurses and other participants in an operation. But in Ybarra v. Spangard™ 
res ipsa loquitur was employed to make the defendant liable when it was not 
known who had been guilty of negligence. The inference that someone in the 
operating team was negligent was held sufficient to show that the defendant 
was negligent. This application of res ipsa loquitur was criticized by Professor 

50[1951] 2 K.B. 343 at p. 355, per Singleton L.J. 

51[1946] A.C. 401. 

52[1909] 2 K.B. 820. 

53[1942] 2 K.B. 293. 

54Supra, n. 41. 

55[1909] 2 K.B. 820 at p. 826. 

56[1942] 2 K.B. 293 at pp. 298-301. 

5tIbid. at p. 313. 

58[1953] N.Z.L.R. 196 at p. 205. See also Scott L.J. in Mahon v. Osborne, [1939] 
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Seavey in the Harvard Law Reviewon the basis that divided control affected 
legal responsibility. For that reason there was a clear distinction between a case 
where the physician was in full control and therefore was liable for failure to 
remove sponges,®! and a case where physicians and nurses had separate duties, 
so that, without more evidence than that a sponge had not been removed, there 
was no liability.®? 

At first sight there is some force in this reasoning, and in the argument that it 
would be inequitable to impose liability upon all the members of a group where 
the harm was not the result of concerted group action.® It is submitted, how- 
ever, that the view of Goddard L.J. in Mahon v. Osborne® has more to com- 
mend it. This view was that since the surgeon was in general command of the 
operation it was for him to explain that true care was exercised. The suggestion 
is made that, if the argument of Professor Seavey were adopted, another in- 
equitable result would follow; nobody would be liable in such circumstances, 
since, in the absence of incontrovertible proof, it would never be certain who 
had been negligent, although it would be probable that somebody had been. 

While this must not be taken to imply that surgical operations are habitually 
conducted negligently, none the less the standard of care, if that of a reasonable 
man (or reasonable surgeon), is yet a high one.® The surgeon is theoretically in 
control of the proceedings, if not actually in control of every part of them. Con- 
sequently, the risk and possibility of liability should be upon him, in cases now 
under consideration, even if he personally is innocent of negligence. Although 
it has been properly pointed out by the full Supreme Court of New Zealand, in 
Ingram v. Fitzgerald, that assistants participating in an operation are not ser- 
vants but skilled collaborators, with independent duties, the team work to be 
expected between them is greater than, for example, what would be expected 
between sailors and workmen on board the submarine in Woods v. Duncan.** 
The conclusion is, therefore, that an extension of vicarious liability is justified 
in operations, whether surgical or otherwise, demanding co-operation between 
expertly qualified people with a common, or not dissimilar, technical back- 
ground. But this should only be where the group of workers has a sufficient 
identity to make the carelessness of one attributable to a supreme head, some- 
body who is capable of exercising overriding control. 


CONCLUSION 


This discussion has admittedly concluded a long way from res ipsa loquitur. 
The very remoteness of the conclusion, however, is further proof that the un- 
certainty and spuriousness of that phrase has so bedevilled the courts into its 
frequent invocation, even when most inappropriate, that the result has been to 
mislead and confuse. Surely the time has arrived for its demise; for the age of 
mythology has passed. 


G. H. L. FrimMan 
University of Adelaide 
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TEACHING AND RESEARCH IN COMPARATIVE LAw: RECENT DEVELOPMENTS 
AT THE UNIVERSITY OF TORONTO SCHOOL oF LAw* 


There has in recent years been a growing awareness in many countries that 
some study of comparative law forms a modest but vital part of the education 
of the intelligent lawyer and citizen. It is admittedly not “practical” in the 
sense that knowledge of another legal system normally helps to win cases, 
although the reference to the solution of a particular problem in another sys- 
tem has more than once been of practical help even in this strict sense. In the 
preparation of legislative reforms, the study of other systems has, of course, 
long played a more important and acknowledged part. It should, however, be 
stressed that a lawyer in our day is not only he who practices before the courts 
of this province or state. An increasing number of lawyers have in recent years 
become involved in international administration of one sort or another (e.g. 
in such organizations as the Allied Military Governments of Germany and 
Japan, in NATO, in OEEC, etc.). In such activities—and Canadians are 
likely to play an ever increasing part in them--the understanding of another 
nation’s way of thinking is not a luxury, but a necessity, and the law is a 
significant expression of a nation’s way of thinking as well as of its way of 
ordering its social affairs. Many blunders could, for example, have been 
avoided in the Allied administration of Germany had there been a little more 
knowledge of Germany’s legal system and structure. 

However, if there is one country in the world in which the study of compara- 
tive law has an even more acute and immediate significance, it is Canada, 
where the common law and the civil law dwell side by side. Much has been 
said and written about the necessity for some better mutual knowledge on the 
part of the common law and the civil law representatives of this country— 
though it is fair to say that the common lawyer’s ignorance of the civil law 
far exceeds the corresponding ignorance of his Quebec colleague. Normally, 
of course, a problem of common law arising in a Quebec case, and inversely 
a Quebec law problem arising in a common law case, will require the help of 
an expert. There are, however, many cases in which the ability to read and 
understand a decision or a statute of the other system will be of inestimable 
assistance to the lawyer preparing a case. It is perhaps not amiss to point to the 
wider importance of some study of comparative law in Canada, namely the 
contribution it can make to better understanding between the two major racial 
groups of this country. 

All these objectives: the importance of comparative law in legal education, 
the function of responsible law schools in promoting an understanding of other 
nations’ ways of thinking, and the special significance of comparative law in 
the Canadian setting, have played a part in the recent development of the 
comparative law programme of the University of Toronto School of Law. A 
comparative law course has been taught at the Law School for some years. A 
recent grant by the Carnegie Corporation of New York has made a consider- 


able extension of this programme possible. If falls into two main parts, teach- 
ing and research. 


Teaching Comparative Law 


How to teach comparative law in the framework of an undergraduate or 
even a graduate course is a more difficult problem than the organization of 


*Report to be submitted to the Fourth International Congress of Comparative Law 
to be held at Paris, August 1-7, 1954. 
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research in comparative law. In the School of Law, comparative law now 
forms a final year alternative to public international law. How is it possible 
to teach comparative law even to an advanced student trained in one system? 
In the writer’s experience, this is a difficult but by no means an impossible task. 
The teacher should, of course, be thoroughly familiar with at least one system 
of the group from which comparison is chosen, in other words, the teacher 
of comparative law in a common law school should be familiar with at least 
one civilian system. He should not, however, endeavour to teach even in outline 
a particular foreign system, e.g. French law, Quebec law, or German law. In the 
writer’s experience, it has proved preferable to choose, for a comparative 
approach and study, selected problems which give insight into the structure, 
the approach, and the social bases of a foreign system. Among the problems 
which seem suitable for such an approach, is, for example, the following: how 
do different systems cope with the economic effects of a severe inflation on 
long-term contracts, where the equilibrium of the contract is affected? This 
problem is known in the common law as frustration of contract, and it has 
played an even greater part in many civilian systems following the upheav als 
of the period following the first world war. A comparative study of this prob- 
lem reveals much of the place and structure of contract in different systems, the 
comparative function of causa and consideration, the place of unjust enrich- 
ment and quasi-contract, etc. Yet attention remains focussed on the basic 
economic and social problem which calls for a solution. 

Another problem, of particular comparative interest to the Canadian lawyer, 
is the question how civilian systems, which do not know duality of ownership, 
can protect the beneficiary of a settlement or a creditor, in a manner equiva- 
lent to the common law trust. The law of Quebec is almost unique in having 
introduced into the Quebec civil code a section on fiducie which, as the 
Supreme Court of Canada has decided, is essentially an importation of the 
English trust. A comparative study of this problem is, needless to say, of more 
than theoretical and systematic significance in this country. 

Another important problem for comparative study is the continental division 
of public and private law as a means of protecting the citizen against arbitrary 
action of public authority. If anybody doubts the practical importance of this 
problem, he might be reminded of the fact that Dicey’s misunderstanding of 
the French droit administratif has had a profound and adverse influence on 
the development of administrative law in England and the Commonwealth. 

Such an approach to problems of comparative law—and the examples can 
be multiplied—appears to the present writer to have the advantage that it 
concentrates on a similarity of social and economic problems posed in societies 
of comparable development. It is indeed astonishing to see to what extent 
civilian and common law systems have produced similar solutions to similar 
problems despite the many differences in their legal systems. In the course of 
such a comparative study, some analytical study of the foreign system, some 
analysis of the function and approach of the judiciary, of precedent and public 
policy « can be made. Not the least of the advantages of the comparative ap- 
proach is that it gives a better insight into one’s own legal system. I have found 
time and again, that students saw more clearly the characteristic features of 
trust by studying the reasons why civilian systems could not develop such an 
institution. 

It is, however, always difficult for any one teacher to be solely responsible 











NoTEes AND DocuUMENTS 247 


for a limited comparative law programme. This country enjoys the unique 
advantage of having many expert exponents of both the civil and the common 
law within its borders. For this reason, the University of Toronto School of 
Law has initiated an exchange programme with the three civil law faculties of 
Quebec. For the last two years, teachers have been exchanged for short periods 
to give short courses on certain aspects of their own legal system. Among the 
subjects dealt with so far by these exchange lectures have been the following: 
responsibility in tort and delict and the law of restitution; comparative aspects 
of land law, mortgages, hypothecs, and registration of titles; trust and fiducie; 
a comparison of marriage law in Quebec and in the common law provinces 
of Canada; the function of precedents, stare decisis, and public policy in the 
common and the civil law; foundations of contract in Quebec law and the 
common law. 

For the encouragement of students, two annual essay prizes of $150 each 
have been established, one for an essay in French and one for an essay in Eng- 
lish to be written on selected subjects in comparative law, usually connected 
with the subject of the exchange lectures. 


Research 


In order to encourage collaboration of lawyers from this country with those 
of other countries as well as to promote a comparative study of certain impor- 
tant legal problems, a series of comparative symposia has been initiated. 

The first of these, entitled The Public Corporation, has just been published. 
It consists of articles on the organization and legal position of the public cor- 
poration in 14 different countries. This is followed by a study of one of the 
nationalized industries in Britain, a study of the international public corpora- 
tion, and a comparative analysis by the editor. A second volume, which is due 
to appear in 1954, deals with problems of matrimonial property law in ten 
selected civil law and common law systems. This is a field of law where 
many changes have recently occurred or are contemplated in view of the 
greatly changed position of the married woman in modern society. A third 
volume, in an advanced stage of preparation, will deal with the various legis- 
lative, judicial, and administrative approaches to anti-monopoly law in the 
countries which have been in the forefront of experimentation in this field. A 
fourth volume will be more specifically concerned with this country and con- 
tain a comparative study of the trust in the common law and the fiducie in 
the law of Quebec. 

To encourage research at the graduate level, an annual scholarship for re- 
search in comparative law of $1200 has been established. In the first year this 
was awarded to a law graduate from the University of Montreal. 

Altogether it is hoped that this programme will make some contribution to 
the three objectives of improving and widening the legal education of Cana- 
dian law students; of giving the legal scholars of this country an increased 
opportunity of participating in international discussions of problems of com- 
parative importance; and of promoting the mutual unde ‘rstanding between 
the representatives of the common law and the civil law systems in Canada. 


W. FRIEDMANN 
School of Law 
University of Toronto 
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Ir has been the policy of the Universiry or Toronto Law JourRNAL, since 
its first issue, to print constitutional documents dealing with the Common- 
wealth as a whole, or with one or more of its members. Following the policy, 
there is printed below the Regency Act of 1937, with its amendments of 1943 
and 1953. 

Canada’s relationship to these Acts is, I think, quite clear. On February 17, 
1947, in reply to a question in the House of Commons asking if the Council of 
State, created in the United Kingdom to act during the King’s visit to South 
Africa, would function for Canada, Mr. L. S. St. Laurent stated that the Prime 
Minister had been informed, through the Governor General’s Secretary, that 
the King would continue to act for Canada if necessary, and that the Regency 
Acts 1937-43 did not apply to Canada." It will be noted that the reference 
to the Governor General was purely such as was necessary for the reply. On 
November 4, 1953, there was a press release from the Prime Minister. After 
reciting the Queen’s request for amendments to the Regency Acts 1932-43, 
and the Home Secretary’s statement that Parliament would at once act on that 
request, Mr. St. Laurent said that the Regency Acts did not apply to Canada, 
“where the powers and authorities of the Sovereign in respect of Canada are 
vested in the Governor General.”* This situation undoubtedly follows from the 
Letters Patent constituting the office of Governor General in Canada, issued 
under the Great Seal of Canada, signed by the Prime Minister and coming 
into force on October 1, 1947. The Letters Patent provide for the exercise by 
the Governor General of “all powers and authorities” lawfully belonging to 
the Sovereign with respect to Canada.* He is the “personal representative” of 
the Queen, not of the Regent. It may be noted that Canada did not request 
or consent to any of the Regency Acts, a procedure necessary under the Statute 
of Westminster if they were to be deemed part of the law of Canada. 


W. P. M. KENNEDY 
School of Law 


University of Toronto 


Recency Act, 1937* 
1 Edw. VITI & Geo. VI. c. 16 
An Act to make provision for a Regenc’ in the event of the Sovereign being 
on His Accession under the age of eighteen vears, and in the event of the 
incapacity of the Sovereign through illness, and for the performance of 
certain of the royal functions in the name and on behalf of the Sovereign 


1House of Commons Debates, Feb. 17, 1947, 498. For a full discussion of a regency, 
see A. B. Keith, Ridges’ Constitutional Law of England (London, 1939, 7th ed.), p. 128, 
Cf. his The King, the Constitution, the Empire, and Foreign Affairs, 1936-1937 
don, 1938), 13-21 

2Ottawa, Press Release from the Prime Minister’s Office, Nov. 4, 1953. 

’Printed in extenso in (1948) 7 University or Toronto Law Journat 474. Cf. my 


I 
article “The Office of Governor General in Canada” in (1953) 31 Canadian Bar Review 


994. 
4Statute of Westminster, 1931, 22 Geo. V, c. 4, s. 4. 


(Lon- 


*The marginal notes to the three Acts here printed have been omitted. [Ed.] 
Vol. X, no. 2, 1954 
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in certain other events; to repeal the Lords Justices Act, 1837; and for 
purposes connected with the matters aforesaid. [19th March 1937.] 


Wuereas Your Majesty, by Your Majesty’s Royal Message to both Houses of 
Parliament, has been pleased to recommend that provision should be made 
for a Regency in certain events: 

And whereas Your Majesty in the same Message put both Houses of Parlia- 
ment in mind of the difficulties which arose in relation to the exercise of the 
Royal Authority at the time of the illness of His late Majesty King George the 
Fifth in the year nineteen hundred and twenty-eight and of His last illness 
in the month of January nineteen hundred and thirty-six, and recommended 
that Parliament should consider whether it be not expedient to make per- 
manent provision for the purpose of securing the exercise of the Royal Au- 
thority as well in the event of the incapacity of the Sovereign as in the event 
of the minority of the Sovereign on His Accession and in certain other cir- 
cumstances: 

Now therefore we, Your Majesty’s most dutiful and loyal subjects, the Lords 
Spiritual and Temporal, and the Commons, in Parliament assembled, do most 
humbly beseech Your Majesty that it be enacted, and be it enacted by the 
King’s most Excellent Majesty, by and with the advice and consent of the 
Lords Spiritual and Temporal, and the Commons, in this present Parliament 
assembled, and by the authority of the same, as follows: — 


1.—(1) If the Sovereign is, at His Accession, under the age of eighteen 
years, then, until He attains that age, the royal functions shall be performed 
in the name and on behalf of the Sovereign by a Regent. 

(2) For the purpose of any enactment requiring any oath or declaration 
to be taken, made, or subscribed, by the Sovereign on or after His Accession, 
the date on which the Sovereign attains the age of eighteen years shall be 
deemed to be the date of His Accession. 


2.—(1) If the following persons or any three or more of them, that is to 
say, the wife or husband of the Sovereign, the Lord Chancellor, the Speaker 
of the House of Commons, the Lord Chief Justice of England, and the Master 
of the Rolls, declare in writing that they are satisfied by evidence which shall 
include the evidence of physicians that the Sovereign is by reason of infirmity 
of mind or body incapable for the time being of performing the royal functions 
or that they are satisfied by evidence that the Sovereign is for some definite 
cause not available for the performance of those functions, then, until it is 
declared in like manner that His Majesty has so far recovered His health as 
to warrant His resumption of the royal functions or has become available for 
the performance thereof, as the case may be, those functions shall be performed 
in the name and on behalf of the Sovereign by a Regent. 

(2) A declaration under this section shall be made to the Privy Council 
and communicated to the Governments of His Majesty's Dominions and to 
the Government of India. 


—(1) If a Regency becomes necessary under this Act, the Regent shall 
rae person who, excluding any persons disqualified under this section, is 
ved in the line of succession to the Crown. 
(2) A person shall be disqualified from becoming or being Regent, if he 
is not a British subject of full age and domiciled in some part of the United 
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Kingdom, or is a person who would, under section two of the Act of Settle- 
ment, be incapable of inheriting, possessing, and enjoying the Crown; and sec- 
tion three of the Act of Settlement shall apply in the case of a Regent as it 
applies in the case of a Sovereign. 

(3) If any person who would at the commencement of a Regency have 
become Regent but for the fact that he was not then of full age becomes of full 
age during the Regency, he shall, if he is not otherwise disqualified under this 
section, thereupon become Regent instead of the person who has theretofore 
been Regent. 

(4) If the Regent dies or becomes disqualified under this section, that per- 
son shall become Regent in his stead who would have become Regent if the 
events necessitating the Regency had occurred immediately after the death or 
disqualification. 

(5) Section two of this Act shall apply in relation to a Regent with the sub- 
stitution for references to the Sovereign of references to the Regent, and for 
the words “those functions shall be performed in the name and on behalf of 
the Sovereign by a Regent” of the words “that person shall be Regent who 
would have become Regent if the Regent had died.” 


4.—(1) The Regent shall, before he acts in or enters upon his office, take 
and subscribe before the Privy Council the oaths set out in the Schedule to 
this Act, and the Privy Council are empowered and required to administer 
those oaths and to enter them in the Council Books. 

(2) The Regent shall not have power to assent to any Bill for changing the 
order of succession to the Crown or for repealing or altering an Act of the 
fifth year of the reign of Queen Anne made in Scotland entitled “An Act for 
Securing the Protestant Religion and Presbyterian Church Government.” 


5. During a Regency, unless Parliament otherwise determines,— 

(a) if the Sovereign is under the age of eighteen years, and unmarried, His 
mother, if she is living, shall have the guardianship of His person; 

(b) if the Sovereign, being married, is under the age of eighteen years or 
has been declared under this Act to be incapable for the time being of 
performing the royal functions, the wife or husband of the Sovereign, 
if of full age, shall have the guardianship of the person of the Sovereign; 

(c) The Regent shall, save in the cases aforesaid, have the guardianship of 
the person of the Sovereign; and the property of the Sovereign, except 
any private property which in accordance with the terms of any trust 
affecting it is to be administered by some other person, shall be admin- 
istered by the Regent. 


6.—(1) In the event of illness not amounting to such infirmity of mind or 
body as is mentioned in section two of this Act, or of absence or intended 
absence from the United Kingdom, the Sovereign may, in order to prevent 
delay or difficulty in the despatch of public business, by Letters Patent under 
the Great Seal, delegate, for the period of that illness or absence, to Coun- 
sellors of State such of the royal functions as may be specified in the Letters 
Patent, and may in like manner revoke or vary any such delegation: 

Provided that no power to dissolve Parliament otherwise than on the express 
instructions of the Sovereign (which may be conveyed by telegraph), or to 
grant any rank, title or dignity of the peerage may be delegated. 

(2) The Counsellors of State shall be the wife or husband of the Sovereign 
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(if the Sovereign is married), and the four persons who, excluding any per- 
sons disqualified under this Act from becoming Regent, are next in the line 
of succession to the Crown, or if the number of such persons next in the line 
of succession is less than four, then all such persons. 

(3) Any functions dele gated under this section shall be exercised jointly by 
the Counsellors of State, or by such number of them as many be specified in 
the Letters Patent, and ‘subject to such conditions, if any, as may be therein 
prescribed. 

(4) The provisions of this section shall apply in relation to a Regent with 
the substitution for references to the Sovereign of references to the Regent, 
so, however, that in relation to a Regent subsection (2) of this section shall 
have effect as if after the word “next,” where that word first occurs therein, 
there were inserted the words “after the Regent”. 

(5) Any delegation under this section shall cease on the demise of the 
Crown or on the occurrence of any events necessitating a Regency or a change 


of Regent. 
7. The Lords Justices Act, 1837, is hereby repealed. 


8.—(1) This Act may be cited as the Regency Act, 1937. 

(2) In this Act, save as otherwise expressly provided, the expression “royal 
functions” includes all powers and authorities belonging to the Crown, whether 
prerogative or statutory, together with the receiving of any homage required to 
be done to His Majesty. 


SCHEDULE. 
OATHS TO BE TAKEN BY THE REGENT. 


1. I swear that I will be faithful and bear true allegiance to [here insert the name 
of the Sovereign] his heirs and successors according to law. So help me God. 

2. I swear that I will truly and faithfully execute the office of Regent, and that I 
will govern according to law, and will, in all things, to the utmost of my power and 
ability, consult and maintain the safety, honour, and dignity of [here insert the name of 
the Sovereign] and the welfare of his people. So help me God. 

3. I swear that I will inviolably maintain and preserve in England and in Scotland 
the Settlement of the truce Protestant religion as established by law in England and as 
established in Scotland by the laws made in Scotland in prosecution of the Claim of 
Right, and particularly by an Act intituled “An Act for Securing the Protestant Religion 
and Presbyterian Church Government” and by the Acts passed in the Parliament of both 
Kingdoms for Union of the two Kingdoms, together with the Government, Worship, 
Discipline, Rights, and Privileges of the Church of Scotland. So help me God. 


Recency Act, 1943 
(6 & 7 Geo. VI, c. 42) 


An Act to amend the law as to the delegation of royal functions to Counsellors 
of State. [11th November 1943.] 


Wuereas Your Majesty, by Your Majesty’s Royal Message to both Houses of 
Parliament, has recommended that Parliament should review the provision 
made for the delegation of royal functions to Counsellors of State in the event 
of the Sovereign’s illness or absence or intended absence from the United 
Kingdom, and should consider whether it be not expedient to make provision 
for including among such Counsellors the person who is the heir apparent or 
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heir presumptive to the Throne if that person, although not of full age, is of 
such age that his accession would not necessitate a Regency: 

And whereas Your Majesty in the same Message has recommended that 
Parliament should also consider whether it be not expedient to make provision 
for enabling persons who are absent or intend to be absent from the United 
Kindom to be excepted from among the number of Counsellors of State: 

Now, therefore, we, Your Majesty’s Most Dutiful and Loyal Subjects, the 
Lords Spiritual and Temporal and the Commons in Parliament assembled do 
most humbly beseech Your Majesty that it be enacted, and be it enacted by 
the King’s Most Excellent Majesty, by and with the advice and consent of the 
Lords Spiritual and Temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same, as follows :— 


1. For subsection (2) of section six of the Regency Act 1937, (which makes 
provision as to the persons who are to be the Counsellors of State to whom 
royal functions may be delegated in accordance with the provisions of that 
section) there shall be substituted the following subsections: — 

“(2) Subject as hereinafter provided, the Counsellors of State shall 
be the wife or husband of the Sovereign (if the Sovereign is married), 
and the four persons who, excluding any persons disqualified under this 
section, are next in the line of succession to the Crown, or if the number 
of such persons next in the line of succession is less than four, then all 
such persons: 

Provided that, if it appears to the Sovereign that any person who, in 
accordance with the foregoing provisions of this subsection, would be re- 
quired to be included among the Counsellors of State to whom royal 
functions are to be delegated, is absent from the United Kingdom or in- 
tends to be so absent during the whole or any part of the period of such 
delegation, the Letters Patent may make provision for excepting that 
person from among the number of Counsellors of State during the period 
of such absence. 

(2a) The heir apparent or heir presumptive to the Throne if not 
under the age of eighteen years shall not be disqualified from being a 
Counsellor of State by reason only of his not being of full age, but save as 
aforesaid any person disqualified under this Act from being Regent shall 
be disqualified from being a Counsellor of State.” 


2. This Act may be cited as the Regency Act 1943, and this Act and the 
Regency Act 1937 may be cited together as the Regency Acts 1937 and 1943. 


Recency Act, 1953 
(2 Eliz. II, c. 1) 


An Act to provide that, in the event of a Regency becoming necessary under 
the Regency Act, 1937, His Royal Highness the Duke of Edinburgh shall 
in certain circumstances be the Regent, to provide that the heir apparent 
or heir presumptive to the Throne shall be deemed for the purposes of that 
Act to be of full age if he or she has attained the age of eighteen years, to 
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add Her Majesty Queen Elizabeth the Queen Mother to the persons to 
whom royal functions may be delegated as Counsellors of State, and for 
purposes connected with the matters aforesaid. [19th November 1953.] 


Wuereas Your Majesty, by Your Majesty’s Royal Message to both Houses 
of Parliament, has been pleased to recommend that Parliament should consider 
the expediency of providing that His Royal Highness the Duke of Edinburgh 
should be the Regent if a child of Your Majesty and His Royal Highness 
accedes to the Throne while under the age of eighteen years or if a Regency 
becomes necessary during the lifetime of Your Majesty while there is no child 
or grandchild of Your Majesty and His Royal Highness who can be the 
Regent, and also the expediency of amending the law so that the heir apparent 
or heir presumptive to the Throne should be capable of being Regent if he or 
she has attained the age of eighteen years: 

And whereas Your Majesty by the same Message recommended that Parlia- 
ment should consider the amendment of the Regency Acts, 1937 and 1943, so 
as to add Her Majesty Queen Elizabeth the Queen Mother to the persons to 
whom, as Counsellors of State, royal functions can be delegated: 

Now, therefore, we, Your Majesty’s most dutiful and loyal subjects, the 
Lords Spiritual and Temporal, and Commons, in this present Parliament 
assembled, do most humbly beseech Your Majesty that it be enacted, and be 
it enacted by the Queen’s Most Excellent Majesty, by and with the advice and 
consent of the Lords Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, as follows: — 


1.—(1) If a Regency becomes necessary under the Regency Act, 1937, on 
the succession to the Crown of a child of Her Majesty and His Royal Highness 
the Duke of Edinburgh while under the age of eighteen years, His Royal 
Highness, if living, shall be the Regent. 

(2) If a Regency becomes necessary under the Regency Act, 1937, during 
the reign of Her present Majesty, His Royal Highness the Duke of Edinburgh, 
if living, shall be the Regent unless, or (as the case may be) until, there is a 
child or grandchild of Her Majesty and His Royal Highness who can under 
the provisions of the said Act be the Regent. 

(3) The preceding provisions of this section shall have effect subject to— 

(a) subsection (2) of section three of the Regency Act, 1937 (which 
enumerates the disqualifications for becoming or being Regent), and 
(b) subsection (5) of that section (which provides for the case where the 
Regent is incapacitated by infirmity for performing the royal func- 
tions or is not available for the performance of those functions) , 
but, save as aforesaid, that section shall have effect subject to the preceding 
provisions of this section. 

(4) Where His Royal Highness the Duke of Edinburgh is Regent by virtue 
of this section, section six of the Regency Act, 1937 (which relates to the 
appointment of Counsellors of State) shall have effect as if the following pro- 
vision were substituted for subsection (4) thereof :— 

“(4) The provisions of this section shall apply in relation to a Regent 
with the substitution for references to the Sovereign of references to the 
Regent and the omission, in subsection (2) thereof, of the reference to 
the wife or husband of the Sovereign.” 
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2. The heir apparent or heir presumptive to the Throne shall be deemed 
for all the purposes of the Regency Act, 1937, to be of full age if he or she has 
attained the age of eighteen years. 


3. Her Majesty Queen Elizabeth the Queen Mother shall be added to the 
persons whom subsection (2) of section six of the Regency Act, 1937 (as set 
out in section one of the Regency Act, 1943) requires, subject as therein men- 
tioned, to be the Counsellors of State for the purposes of any delegation of 
royal functions under that section, and accordingly during her life that section 
shall have effect as if a reference to her were inserted in subsection (2) thereof 
next after the reference to the wife or husband of the Sovereign. 


4.—(1) This Act may be cited as the Regency Act, 1953, and shall be con- 
strued as one with the Regency Acts, 1937 and 1943, and those Acts and this 
Act may be cited together as the Regency Acts, 1937 to 1953. 

(2) In subsection (2a) of section six of the Regency Act, 1937 (set out in 
section one of the Regency Act, 1943) the words “The heir apparent or heir 
presumptive to the Throne if not under the age of eighteen years shall not be 
disqualified from being a Counsellor of State by reason only of his not being 
of full age, but save as aforesaid” (being words rendered unnecessary by section 
two of this Act) are hereby repeated. 
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SURVEY OF LEGISLATION 


This survey of legislation in Canada, enacted during the past year, covers 
only the most important statutes. 


DoMINION OF CANADA 
The Revised Statutes of Canada 


The first Canadian statute revision since 1927 has become effective as of 
September 15, 1953. The Revised Statutes of Canada, 1952, contain all legis- 
lation enacted to the end of the first session of Parliament in 1952, being the 
statutes of 1 Eliz. II, with the exception of the Criminal Code. A special 
Commission has been studying revision and consolidation of the Code but 
Parliament was not ready to re-enact it in time for inclusion in the Revised 
Statutes. The statutes enacted during 1952-3 as amendments of existing legis- 
lation have had to be adapted in form both to the statute book as it stood 
before the current Revised Statutes and as it now stands under the Revised 
Statutes. Hence they have each been enacted in two parts, each part in the 
same terms, but the second part to be effective on the day the Revised Statutes 
come into force and pro tanto to repeal the first part. 


1-2 Eliz. II, Seventh Session, Twenty-first Parliament, 1952-3 
Acts passed, 351; Public, 54; Local and Private, 15; Divorce, 282 


CHILDREN OF War Deap.—The Children of War Dead (Education assis- 
tance) Act (c. 27) authorizes allowances to children of deceased members of 
the armed forces and children of certain other deceased persons to enable them 
to pursue university or other higher education. 


CiT1zENsuHIPp.—Extensive amendments (c. 23) are made to the Canadian 
Citizenship Act, R.S.C. 1952, c. 33, as to domicile and its determination, re- 
tention of Canadian citizenship by persons born outside of Canada, and loss 
of citizenship through residence outside of Canada. 


ConsERVATION.—The Canadian Water Conservation Assistance Act (c. 21) 
authorizes the making of agreements with the provinces for federal contribu- 
tions to the costs of projects (up to a maximum of 37'/ per cent) for dams 
and other works for the conservation and control of provincial water resources. 


Co-Operative Crepir Associations.—The Co-operative Credit Associa- 
tions Act (c. 28) provides for the establishment and regulation of co-operative 
credit associations which may include co-operative credit societies in their 
membership. Supervision is by the Superintendent of Insurance. 


Courts.—The Judges Act, R.S.C. 1952, c. 159, s. 13(d), is amended (c. 4) 
to provide for the salary of an eighth judge of the Supreme Court of British 
Columbia. 


Crown.—The Crown Liability Act (c. 30) is designed to remove (with 
some exceptions) immunity in tort of the Crown in right of Canada. It covers 
torts by servants or agents for which vicarious liability would ordinarily be 
attracted by a private employer; tort liability arising out of ownership, occu- 
pation, possession, or control of property; motor vehicle liability as owner 
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without proof of any agency or master-servant relationship in the use of the 
motor vehicle; and civil salvage liability. Jurisdiction is reposed principally in 
the Exchequer Court, costs may be awarded to or against the Crown but no 
execution may issue. 


The Royal Style and Titles Act (c. 9) gives the assent of Parliament to the 
proclamation of the following Royal Style and Titles as appropriate to Can- 
ada: “Elizabeth the Second, by the Grace of God of the United Kingdom, 
Canada, and Her other Realms and Territories, Queen, Head of the Com- 
monwealth, Defender of the Faith.” The preamble to this Act recites the 
considerations relative to each Commonwealth member country choosing a 
form suitable to its own circumstances consistently with retention of a sub- 
stantial common element. 


DEFENCE.—The Canadian Forces Act, 1953 (c. 24) deals with certain dis- 
ciplinary matters respecting members of the armed forces, with pension re- 
quirements and with voting regulations applicable to such members. The 
National Defence Act, R.S.C. 1952, c. 184, is amended (c. 6) to provide for 
appointment of an Associate Deputy Minister of National Defence. 


EMERGENCY Powers.—The Emergency Powers Act, R.S.C. 1952, c. 96, is 


amended (c. 33) by providing for the expiration of sections 1 to 3 on May 
31, 1954. 


Eviwence.—The Canada Evidence Act, R.S.C. 1952, c. 30, is amended 


(c. 2) in respect of proof to support admissibility of prints of photographic 
film as evidence on specified matters. 


Fark EMPLOYMENT Practices.—The Canada Fair Employment Practices 
Act (c. 19) is designed to prohibit discrimination on account of race, national 
origin, colour, or religion in respect of employment or trade union member- 
ship. It applies, of course, only to federal works, undertakings, and businesses. 
Enforcement is through the Department of Labour and by complaint pro- 
cedure which envisages investigation and official inquiry, the results of which 
may be the issue of a binding order. There are supplementary prosecution 
provisions. 


FisHERIES.—The Coastal Fisheries Protection Act (c. 15) prohibits unau- 
thorized foreign fishing vessels from entering or fishing in Canadian territorial 
waters, defined to mean waters so designated by act or order-in-council or, 
where not so designated, waters within three marine miles, and including 
inland waters. Amendments (c. 37) are made to the Fisheries Research Board 
Act, R.S.C. 1952, c. 121, in respect of the Board’s composition and tenure of 
its membership. The North Pacific Halibut Fishery Convention Act (c. 43) 
makes effective in Canada the named convention between United States and 
Canada. The North Pacific Fisheries Convention Act (c. 44) implements the 
International Convention for the High Seas Fisheries of the North Pacific 
Ocean entered into between Japan, United States, and Canada. 


Foop aNp Drucs.—The Food and Drugs Act (c. 38) replaces the existing 
Act of the same name. It covers food, drugs, cosmetics, and therapeutic de- 
vices, and prohibits advertisement of these things as a treatment or cure for 
specified diseases, prohibits sale of adulterated or unsanitarily packed foods, 
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drugs, or cosmetics, or sale of cosmetics or devices that may be injurious to 
health. It prohibits too false or misleading labelling or packaging or adver- 
tising. Enforcement is through inspectors and prosecution. The Act does not 
apply to goods marked for export and certified not to contravene the law of 
the country of consignment. 


Historic Sires anD MonuMENTs.—The Historic Sites and Monuments Act 
(c. 39) provides for the commemorating, by plaques or otherwise, of historic 
places, their preservation and care, and the establishment of historic museums. 
A Board is established to receive and consider recommendations on historic 
places and museums and to advise the responsible Minister. 


Housinc.—The National Housing Act, R.S.C. 1952, c. 188, is amended 
(c. 42), inter alia, in its provisions respecting municipal slum clearance pro- 
jects. 

PrisONS AND REFORMATORIES.—The Prisons and Reformatories Act, R.S.C. 
1952, c. 217, is amended (c. 7) in its provisions respecting imprisonment and 
parole of young offenders in British Columbia. 


Pusiic Service SuPERANNUATION.—The Public Service Superannuation 
Act (c. 47) is a comprehensive enactment governing superannuation benefits 
to persons in the employ of Canada, including specified boards, commissions 
and public corporations. 


Rapio.—The Radio Act, R.S.C. 1952, c. 233, is amended (c. 48) in its 
licensing provisions respecting radio stations. The Canadian Broadcasting Act, 
R.S.C. 1952, c. 32, is amended (c. 22) by a provision for a grant of certain 
excise tax receipts to the Canadian Broadcasting Corporation. 


Suippinc.—Amendments (c. 20) are made to the Canada Shipping Act, 
R.S.C, 1952, c. 29, with respect to safety measures relative to various classes 
of ships and the licensing of radio stations and radio apparatus on any ship. 
The Canadian Vessel Construction Assistance Act, R.S.C, 1952, c. 43, is 
amended (c. 14) by adding certain recapture provisions on allowable tax de- 
ductions. Amendments (c. 16) are made in the benefits provided under the 
Merchant Seamen Compensation Act, R.S.C. 1952, c. 178. 


Statistics.—The Statistics Act, R.S.C. 1952, c. 257, is amended (c. 18) 
inter alia, in its provisions respecting census details and criminal statistics. 


‘TAXATION.—Amendments (c. 40) are made to the Income Tax Act, R.S.C. 
1952, c. 148, in respect of, inter alia, rates of tax, deduction from corporation 
tax, averaging for farmers and fishermen, sale of shares by a corporation to 
an employee at less than their value, and provision for tax on any premium 
paid on redemption or acquisition by a company of any of its shares. Amend- 
ments (c. 35) are made to the Excise Tax Act, R.S.C. 1952, c. 100, inter alia, 
by the repeal of parts vi and vii and in respect of its provisions for deductions 


from premium tax payable by insurance companies and returns by such com- 
panies. 


Trave Markxs.—The Trade Marks Act (c. 49) is a comprehensive enact- 
ment dealing with trade marks and their registration, 


and with unfair com- 
petition directed to discredit the business, wares, 


or services of a competitor or 
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to cause confusion with those of another. Unfair competition also covers pass- 
ing off, material falsity in description of goods or services likely to mislead the 
public, and any other act or business practice “contrary to honest industrial 
or commercial usage in Canada.” 


YuKon.—The Yukon Act (c. 53) replaces existing legislation respecting 
administration of the Yukon Territory and vests the government thereof in a 
Commissioner and elective council. Administration of justice is through police 
magistrates (who are given certain civil jurisdiction), a superior court, and a 
court of appeal (which is the British Columbia Court of Appeal). 


MISscELLANEOUS.—Amendments (c. 50) are made to the Trans-Canada Air 
Lines Act, R.S.C. 1952, c. 268, in respect of internal administration of the air 
lines organization. The Unemployment Insurance Act, R.S.C. 1952, c. 273, 
is amended (c. 51) by assuring continued entitlement to benefit despite illness 
during the benefit period. Amendments are made (c. 46) in the scope of the 
Prairie Farm Assistance Act, R.S.C. 1952, c. 213. The Farm Improvement 
Loans Act, R.S.C. 1952, c. 110, is amended (c. 36) in its provisions respecting 
money limits of federal liability for bank losses on farm improvement loans. 
The Post Office Act, R.S.C. 1952, c. 212, is amended (c. 45) in its provisions 
respecting the making of contracts for the conveying of mail. The Indian Act, 
R.S.C. 1952, c. 149, is amended (c. 41) in its provisions respecting loans to 
Indians and seizure of goods for certain offences against the Act. The Trust 
Companies Act, R.S.C. 1952, c. 272, is amended (c. 10) in its provisions 
respecting the kinds of debentures, bonds, stocks, or securities in which trust 
companies may invest trust money and their own funds. A similar amendment 
(c. 5) is made in respect of investment of funds under the Loan Companies 
Act, R.S.C. 1952, c. 170. The Companies’ Creditors Arrangement Act, R.S.C. 
1952, c. 54, is amended (c. 3) in its definition of unsecured creditor and in 
the requirements for its application to a debtor company. The Canadian 
Wheat Board Act, R.S.C. 1952, c. 44, is amended (c. 26) inter alia, in its 
provisions respecting the constitution of the Board and disposition of undis- 
tributed balance of money payable to grain producers. 

Bora LASsKIN 
School of Law 


University of Toronto 


THE MARITIME PROVINCES AND NEWFOUNDLAND 
(a) New Brunswick 
1953: 2 Elizabeth II: Acts passed, 95; Public, 25; Local and Private, 70 


CorporaTION INcoME Tax Act (c. 15).—The amendments contained in 


this Act bring the principal Act into conformity with the Dominion Income 
Tax Act. 


Crown Proceepincs Act (c. 6).—Notwithstanding the Proceedings 
Against the Crown Act, no action lies against the Crown for personal injury 
to or the death of an employee of the Crown caused by accident arising out of 
or in the course of his employment by the Crown. 


EvectricaL ENercy Act (c. 13).—Authority is conferred for the making 
of regulations for the licensing of persons doing electrical installations or altera- 
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tions and for prohibiting the doing of that work by unlicensed persons. The 
Act is declared not to apply to the property of a telegraph or telephone com- 
pany or to installations or alterations made by such a company. Section 12 of 
the principal Act is repealed and there is substituted for it a provision enabling 
it to be brought into force in different parts of the province at different times. 


Fark WaGEs AND Hours or Lasour Act (c. 8).—This Act is to come into 
force on proclamation and applies to contracts with the Crown in right of the 
province or Crown corporations designated by the Lieutenant-Governor-in- 
Council for the construction, repair, or demolition of any work. The contractor 
is required to pay his employees the current wages paid to other workmen 
doing the same class of work in the same district or to pay “fair wages” pre- 
scribed by the Minister of Labour. Except in cases provided for by the Lieu- 
tenant-Governor-in-Council or in emergencies declared by the Minister to be 


such, hours of labour are limited to eight hours per day and forty-four hours 
per week. 


Forest Fires Act (c. 19).—The classes of undertakings that are regulated 
for the purpose of protecting forests against fires are enlarged and described 
in greater detail than in the principal Act. For example, there is added a defini- 
tion of “industrial operation” which for the purpose of the Act now means 
“any operation in which five or more persons are engaged.” Section 12, deal- 
ing with the fire fighting duties of persons engaged in lumbering or construc- 
tion work, is broadened in its application to include persons engaged in “min- 
ing, prospecting and surveying.” Section 14(2), which required licensees of 
Crown lands and persons engaged in lumber driving to arrange for the ap- 
pointment of fire wardens, has been replaced by a subsection imposing a 
similar duty upon a person conducting an industrial operation in a “protected 
area.” A new section 14A, requires a person to obtain a work permit from 
the Minister before commencing or carrying on an industrial operation in a 
protected area. Section 44, which empowers the Minister to establish “pro- 
tected areas,” is amended so that an area when established is closed for all 
purposes and not merely for sporting purposes to persons who have not travel 
permits. Holders of work permits issued under the new section 14A and holders 


of prospecting licences are added to the classes who are exempted from the 
requirement that a travel permit be obtained. 


Game Act (c. 20).—The peowaione respecting suspension of hunting 
licences following shooting accidents have been varied to empower the Min- 
ister to cancel the licence of the ae rather than to refuse him a licence for 

period of from two to five years. The person whose licence is so cancelled 
is prohibited for life from obtaining a hunting licence or 


permit and from 
hunting. 


IMITATION Dairy PrRopucts (c. °).—The manufacture, sale, offer for sale, 
or having in possession for sale of an “imitation dairy product” is prohibited. 
“Dairy product” is defined to mean milk and its well-known products or “any 
other product manufactured wholly or mainly from milk.” An “imitation dairy 
product” is a food which is an imitation of a dairy product or is represented 
to be for the same use as a dairy product and which is manufactured wholly 
or in part from a fat or oil other than milk fat. Oleomargarine is expressly 
excluded from the application of the Act. 
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Lasour Retations Act (c. 21).—The definition of employer is varied to 
exclude expressly “any person, board or commission acting for or on behalf or 
as an agent of Her Majesty,” unless the Lieutenant-Governor-in-Council de- 
clares the person, board or commission to be an employer with respect to “any 
group or groups of his or its employees.” 


MINERAL Ownersuips Act (c. 10).—This Act empowers the Lieutenant- 
Governor-in-Council by order to declare that any minerals are vested in the 
Crown notwithstanding the terms of any grant or law, to declare that grants 
previously made shall be construed to have reserved all minerals to the Crown, 
to provide for compensation for loss resulting from such orders, and to grant 
prospecting and mining licences in respect of minerals that have been so re- 
vested in the Crown. 


Mininc Act (c. 22).—Two main changes in principle are made. The first 
removes the absolute bar to prospecting within a city or town, in railway 
yards, within the boundaries of a public highway, or on lands occupied by a 
building or under cultivation, and permits it to be done with the consent of 
the Minister or of the tenant, owner, or lessee of the land. The second requires 
an applicant for a mining licence or lease to furnish security to compensate 
the Crown as well as a private owner for damage to lands resulting from acts 
done under the authority of his licence or lease. 


Motor Venicte Act (c. 14).—The administration of the Act is transferred 
from the Minister of Public Works to the Provincial Secretary-Treasurer. 
The Act prescribes a method of suspension and restoration of drivers’ licences 
and motor vehicle permits following accidents resulting in death or personal 
injury or damage to property in excess of $50 that is similar to plans in effect 
in Nova Scotia and Manitoba. Licences and permits are automatically sus- 
pended after the occurrence of the accident unless the driver or owner shows 
that he was insured at the time of the accident or satisfies the Registrar 

(a) that the vehicle was stolen; (b) that the only damage was to the person 
or property of the owner and of the driver, or (c) that at the time of the 
accident the vehicle was legally parked. A licence or permit is not restored 
within a year unless the holder satisfies all claims against him or gives security 
for their satisfaction and gives proof of financial responsibility for the future. 
It may be restored after a year if the driver or owner has not paid or agreed 
to pay damages to another person or has not been sued or if sued has obtained 
a judgment. Provision is made for the issue by insurers of motor vehicle lia- 
bility cards and financial responsibility cards as evidence of the existence of 
insurance policies to drivers and owners. 


Municipat Rent Controt Act (c. 16).—The life of the principal Act is 
extended to April 30, 1954. 

Tax AGREEMENT Act 1952 (c. 17).—A new section is added to the prin- 
cipal Act to permit another province having a similar agreement with Canada 
to be heard on a reference to the court respecting the tax agreement. 

Topsacco Tax Act (c. 23).—The rate of tax is changed from a fixed rate of 


10 per cent of the retail price to: (a) 1/5¢ per cigarette; (b) 1¢ on a cigar 
selling at less than 20¢; (c) 2¢ on a cigar selling at 20¢ or more, and (d) 10 
per cent of the retail price of all other tobacco. 
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(b) Nova Scotia 
1953: 2 Elizabeth II: Acts passed, 97; Public, 53; Local and Private, 44 
BARRISTERS’ AND Souicitors’ Act (c. 52).—Section 9 of the Act as con- 
solidated in 1952 is repealed and a new section substituted for it. The new sec- 
tion empowers the Lieutenant-Governor to issue a commission as notary public 
without fee to a person who is a barrister entitled to practise. The authority 
of the Governor-in-Council to revoke any commission so issued is preserved. 


Corporation INcomME Tax Act, 1949 (c. 44).—The amendments con- 
tained in this Act are designed to make the Act conform to the Dominion 
Income Tax Act as amended in 1952. The life of the principal Act is extended, 
but it is expressly declared that it is not applicable to a taxation year ending 
after December 30, 1952, thus preserving the original scheme that tax would 
not be payable in respect of income earned after December 31, 1951 but that 
income earned before that date in a taxation year ending in 1952 would re- 
main taxable. 


Court Reporters Act (c. 3).—This Act, which is to come into force upon 
proclamation, amends and consolidates chapter 33 of the Revised Statutes, 
Of Official Reporters in the Supreme Court. New provisions permit the record- 
ing of evidence and proceedings by sound-recording machines of a type ap- 
proved by the Attorney-General. Minutes or records of proceedings signed or 
purporting to be signed by an official court reporter are admissible in evidence 
without proof of the office or appointment of the reporter. Records of pro- 
ceedings made on sound-recording devices are similarly admissible. 


Epucation Act (c. 4).—Chapter 60 of the Revised Statutes and amending 
Acts are amended and consolidated by this Act which comes into force on 
August 1, 1953. The arrangement of the Education Act has been varied sub- 
stantially and many obsolete provisions have been omitted from it. No sub- 
stantial change has been made, however, in the organization of school boards 
or the administration of the educational system generally. 

The division of the province into districts and the establishment of district 
school commissioners have been abolished and functions and powers of district 
commissioners have been transferred to municipal school boards. The division 
of the province into urban, village, and rural school sections is continued and 
the positions, powers, and duties of boards of trustees and boards of school 
commissioners remain substantially as in the past. The rights of persons to vote 
at school section meetings are not affected except that spouses of resident rate- 
payers and not merely wives of resident ratepayers may vote at those meetings. 

The general arrangement for financing of schools jointly by municipal gov- 
ernments and the provincial government is continued. It is provided in section 
96, however, that the province may, in lieu of paying a number of grants of 
different sorts, pay to a school board a fixed proportion of the total cost of pro- 
viding or operating the school. 


Evinence Act (c. 22).—Two amendments are contained in this Act. The 
first provides for the making of a statutory declaration in any case in which an 
affidavit is permitted and prescribes the form of declaration as either the form 
prescribed by the Canada Evidence Act or the form set out in the provincial 
Act. The second contains a list of persons who are authorized to take oaths, 
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affidavits, affirmations, or declarations within the province for use in the 
province. 


Gypsum Mininc Income Tax Act (c. 8).—This Act replaces chapter 10 
of the Acts of 1952, The Gypsum Quarrying Act, and substitutes a tax on in- 
come derived from mining operations for the tax imposed at a tonnage rate 
under the 1952 Act. It is retroactive to May 1, 1952, both as to the imposition 
of the tax and as to the repeal of the 1952 Act, but permits the application of 
any payments made under the 1952 Act tow ards reduction of the tax on in- 
come imposed by it. An exemption from taxation is granted to any person 
whose annual income from gypsum mining operations does not exceed $5,000. 


Housinc AND RENTALS Act (c. 50).—This Act merely extends the life of 
the principal Act for another year, to April 30, 1954. 


ImiTaTION Dairy Propucts Act (c. 9).—The Act defines “dairy product” 
to mean milk, cream, butter, cheese, condensed milk, ice cream, or any other 
product manufactured “wholly or mainly from milk.” An “imitation dairy 
product” is defined as a food substance for human consumption that is an 
imitation of a dairy product or is represented to be for the same use as a dairy 
product and is manufactured wholly or in part from any fat or oil other than 
that of milk. Peanut butter and margarine are expressly excepted from the 
provisions of the Act. The manufacture, sale, offering for sale, or having in 
possession for sale of an imitation dairy product is prohibited. 


INNKEEPERS Act (c. 28).—A new section relating to the liability of an 
innkeeper for loss of a vehicle of a guest or of its contents is added to the Act. 
It provides in effect that an innkeeper is liable for the loss only if it occurs 
when the vehicle is stored or parked in a garage of the inn or in a car park 
within the precincts of the inn or maintained elsewhere by the innkeeper and 
where a fee is charged by the innkeeper for the storage or parking or where 
the innkeeper or his servant accepts the vehicle for handling or safekeeping. 


Mecnuanics’ Lien Act (c. 24).—Subsection (2) of section 4, which declares 
null and void agreements by workmen that the Act shall not apply or that they 
waive their rights under it, is repealed and a new subsection substituted. The 
subsection formerly provided that the section should not apply to a manager, 
officer, or foreman, or to any other person whose wages are more than $5.00 a 
day. The new subsection simply provides that this section shall not apply to a 
manager, officer, or foreman. 


Motor Veuicte Act (c. 29).—The principal amendments of general inter- 
est relate to applications for restoration of driving privileges and applications 
for payment out of the Unsatisfied Judgment Fund. A person whose operator’s 
licence has been revoked by reason of a conviction for a violation of subsection 
(4a) of section 285 of the Criminal Code may make application for restora- 
tion to the county court judge at any time after the expiration of one year 
from the date of revocation. Applications for payment out of the Unsatisfied 
Judgment Fund may be made to a judge of the county court as well as to a 
judge of the Supreme Court. 


MunicipaL Francuise Act (c. 2).—This Act amends and consolidates 
chapter 3 of the Revised Statutes, 1923, The Nova Scotia Franchise Act, which 








264 Tue University or Toronto Law JouRNAL 


originally related to voters’ lists for both provincial and municipal elections 
but for some years has related to the latter only. 

The old method of preparation of lists by revisers appointed by town and 
municipal councils is continued without many changes in substance. The sheriff 
is no longer required to perform any functions in connection with the prepara- 
tion of those lists and the appeal that might formerly have been taken to the 
sheriff is now to be taken directly to the county court judge. Provision is made, 
however, for the appointment by towns and municipalities of revising officers 
who will, when appointed, exercise the appellate jurisdiction that would other- 
wise be exercised by the county court. 


Pustic Hicuways Act (c. 5).—This is an amendment and consolidation 
of chapter 5 of the Acts of 1939 and amending Acts. No substantial change is 
made in the effect of the Act, although there is considerable rearrangement 
and rewriting of some parts of it. 

The provisions relating to highway boundaries and the title to highways are 
repeated substantially, but the section that formerly empowered the chief engi- 
neer to settle disputes relating to highway boundaries has been changed to con- 
fer that authority on the Minister and to give a right of appeal from the 
Minister’s decision to the judge of the county court. A new provision has been 
added in relation to new roads or allowances for roads to provide that no road 
or allowance for a road hereafter laid out shall become a public highway for 
the purposes of the Act until the Minister formally accepts the road or allow- 
ance. 

Section 20 is new. It empowers the Governor-in-Council to designate a 
highway or a part of a highway as a controlled access highway. The effect of 
designation of a highway as a controlled access highway is to prevent the con- 
struction or use of private roads or entranceways opening upon the controlled 
access highway without permission from the Minister and to prohibit the sale 
of goods upon or within 150 feet of the limit of the controlled access highway. 

A number of provisions formerly in the Act, protecting the Minister, Deputy 
Minister, Chief Engineer, and persons representing them or acting on their 
behalf from actions for damages resulting from the exercise of powers given by 
the Act, have been omitted. 


Recistry Act (c. 21).—The interpretation section of the principal Act is 
amended by adding a definition of “copied” to include reproduced by pho- 
tography to permit copying of documents into the books of registry by this 
method as well as by hand or typewriter. 

Section 30 dealing with proof of execution of instruments outside the prov- 
ince is repealed and a new section substituted to permit proof to be made out- 
side the province before any functionary named in section 52 of The Evidence 
Act or any person who is authorized to administer an oath or take an affidavit 
outside the province for use within the province. 


Societies Act (c. 11).—The long title of this Act describes fairly well its 
purpose. It is “An Act to Provide for the Incorporation of Non-Profit So- 
cieties.” Incorporation is achieved in substantially the same way as is done in 
the case of an ordinary commercial corporation by the filing with the Registrar 
of Joint Stock Companies of a memorandum of association in the form con- 
tained in the Act and by-laws dealing with a number of subjects prescribed 
by the Act. Incorporation may be obtained by a society having as its objects 
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the promotion of a benevolent, philanthropic, patriotic, charitable, educational, 
social, recreational, or like purpose. The society is not permitted to have capital 
divided into shares or to declare any dividend or distribute its property among 
its members. The minimum number of subscribers to the memorandum is five. 
A society is given broad powers to carry out its objects, to change its name or 
its objects, to join or become a member of similar organizations, and so on. 
Provision is made for voluntary dissolution or winding up of a society and for 
the removal of defunct societies from the register. The fee for the filing of a 
memorandum and by-laws and the issue of the certificate is $5.00. 


Tax RENTAL AGREEMENT Act, 1953 (c. 12).—This Act confirms a tax 
rental agreement between the Dominion and the province for a five-year period 
ending on March 31, 1957. During that period, the province will continue to 
remain out of the income tax and succession duty fields and out of the cor- 
poration tax field in substantially the same manner as under the old agreement. 


Teacuers’ Union Act (c. 97).—Although the principal Act is a private 
Act and initially dealt only with the incorporation of the union and the rights 
and privileges of its members as such, it almost assumes the form of a public 
Act by reason of the amendments now made to it. 

A new section, 6A, expressly empowers the union to negotiate with any 
school board, the majority of whose teachers are members of the union. If 
agreement cannot be reached by negotiation, either the union or the school 
board may request a reference of the points in dispute to a conciliation com- 
mission. The requesting party names one member of the commission and the 
other may do likewise. The two members so appointed choose the third and 
if they are unable to agree a judge of the county court appoints the third mem- 
ber. No provision is made for the appointment of a member by a party that 
does not appoint one on its own behalf or for the carrying on of conciliation 
proceedings in that event. The report of the commission is made to the Min- 
ister of Education, the union, and the school board concerned. 

Changes are made in the procedure for collection of union dues by means of 
an assignment signed by the union member. Formerly, the assignment was 
directed to an individual school board and a new one was required each time 
a person changed his employment and deductions were made by school boards 
and remitted directly to the union. The new section provides for a general 
form of assignment directed to any school board by whom the person is em- 
ployed as a teacher, supervisor, or principal of schools. A copy of it is filed 
with the Minister of Education and he is required each year to notify all school 
boards of the teachers in their employ whose unrevoked assignments are on 
file with him. Commencing in December, the school board then makes deduc- 
tions from the teachers’ salaries of amounts that will cover the dues in eight 
equal instalments. The Minister withholds from the grants payable to the 
school boards amounts equal to the deductions made by the boards and remits 
the amounts so withheld directly to the union. 

A new group of sections has been added to provide for a professional com- 
mittee of the union with authority to investigate complaints of unprofessional 
conduct by teachers and to report its findings to the executive of the union. 
The executive may suspend or revoke the certificate of membership of a mem- 
ber of the union and make recommendations to the Minister of Education. 
The executive may also lift a suspension or remove a revocation of membership. 
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(c) Prince Edward Island 


1953: 2 Elizabeth II: Acts passed, First Session, 64; Public, 53; Local and 
Private, 11 
Second Session, 5; Public, 4; Local and Private, 1 


Apoption Act (c. 2).—The court may dispense with the requirement that 
the child have lived with the adopting parents for a period of six months under 
the supervision of a welfare agency where the child has been a member of the 
home of the adopting parent for at least one year. 


Cuancery Act (c. 5).—The sections empowering the court to order the 
sale of an infant’s real property are amended to permit orders for the sale of 
personal property as well. 


CuiLpren’s Act (c. 6).—The section enabling a judge of the county court 
to order payment of maintenance for a deserted wife or child is amended to 
increase the maximum weekly amount that may be ordered paid from $20 
to $30. 


Crvit Service Act (c. 7).—This Act replaces chapter 131 of the Revised 
Statutes, 1951, The Public Service Act. No very great change in substance has 
been made by the new Act. Provisions are added, however, for the appoint- 
ment of “provisional employees” and “casual employees.” The appointment 
and dismissal of all civil servants remains with the Lieutenant-Governor-in- 
Council and the right of a permanent civil servant to appeal to the Supreme 
Court from his dismissal remains. Similarly the right of a person on the “wait- 
ing” list to appeal to the court against the appointment of a person lower on 
that list is unaffected. 


CoMMORIENTEsS Act (c. 8).—The principal Act is amended in accordance 
with the recommendation of the Conference of Commissioners on Uniformity 
in Canada by inserting a reference to simultaneous deaths, in the section deal- 
ing with the presumption of survivorship where a testator and a beneficiary 
under his will both die. 


CorporaTion INcomMe Tax Act (c. 11).—The principal Act is amended 
to bring its provisions into harmony with the Dominion Income Tax Act as 
amended at the previous session of Parliament. 


Dairy Propucts Act (c. 13).—The Lieutenant-Governor-in-Council is 
empowered to make regulations establishing grades for dairy products, using 
grade names “in accordance with the Canada Dairy Products Act and Regu- 
lations,” prescribing the manner in which those products shall be graded, 
marked, and packed, prohibiting the manufacture and sale of classes of dairy 
products designated by the regulations, and prohibiting the manufacture and 
sale of substitutes for dairy products. The Act comes into force on procla- 
mation. 


Dairy Propucts MANuFAcTuRING Act (c. 14).—This Act is designed to 
ensure that sanitary conditions exist at dairy manufacturing plants and at 
farms where milk for use in manufacturing is produced, to protect the quality 
of milk so used, and to require manufacturers or processors of milk to pay all 
producers on a uniform basis. 
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An inspector is empowered to inspect plants and farms. He may order that 
the use of equipment or premises that he considers to be unsanitary be dis- 
continued or that milk from diseased cattle or from a farm with inadequate 
or unsanitary equipment or facilities be not sold or delivered to a manufacturer 
or processor. The Minister is empowered to order the closing of a plant on the 
report of an inspector that it is not in a sanitary condition or that unsanitary 
methods of manufacture are employed in it. 

The operator of a dairy manufacturing plant is required to purchase all 
milk and cream on “the basis of butterfat test,” to keep records of purchases, 
samples, and tests, and to furnish each supplier with statements of the results 
of testing, weighing, and sampling and the amounts paid the supplier. He is 
prohibited from paying for milk at different rates to different suppliers. He is 
required to submit his records for inspection by an inspector and to furnish 
the Minister such information respecting his business as the Minister requires. 
This Act is to come into force on proclamation. 


Dentat Act (c. 15).—This is a revision of the Dental Act, chapter 120 of 
the Revised Statutes, 1951. 

The principal changes of consequence appear to be the following: 

The definition of the practice of dentistry is broadened to include the making 
or supplying of “prosthetic dentures, bridges,” and the like, and a penalty is 
prescribed for the doing of work of that nature except on the prescription of 
a dentist. 

The Dental Association is now empowered to make by-laws for, among other 
things, “the discipline and regulation of the profession.” 

The fee for registration of a resident has been increased from $30 to $50 
but that of a non-resident has been reduced from $400 to $100. 

The period within which actions for negligence or malpractice must be 
brought against registered dentists is reduced from two years to six months. 

The “fraudulent and exorbitant charging of fees” is included in the descrip- 
tion of improper conduct for which the council may discipline a member by 
suspension or removal of his name from the register. A member who has been 
disciplined by the council is expressly given a right of appeal to the Supreme 
Court. 

Canadian citizenship or residence for at least a year in Canada and evidence 
that satisfies the council of an intention to acquire citizenship are now required 
before registration is possible. 


FaLtconwoop Act (c. 17).—The Act providing for the maintenance and 
operation of the provincial mental hospital is amended by the addition of a 
section requiring proof of gross negligence before recovery may be had in 
actions for damages against members of the staff of the hospital for things 
done in the performance of their duties. By chapter 38 a similar provision is 
added to the part of the Public Health Act dealing with compulsory treatment 
for tuberculosis. 


Hicuway Trarric Act (c. 22).—A speed greater than thirty miles per hour 
when meeting a vehicle on the highway between sunset and sunrise and a 
speed greater than fifty miles per hour at “any time, under any conditions” 
is made conclusive proof of “driving without due care and attention,” rather 
than prima facie proof as was formerly the case. 
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Numerous slight amendments are also made in relation to regulation of 
traffic, municipal regulation, and proof of financial responsibility. 


Jury Act (c. 26).—The upper age limit for persons liable to serve as jurors 
is raised from sixty-five to seventy years. 


MotuHers’ ALLowances Act (c. 31).—Payment of an allowance is per- 
mitted where the father is serving a sentence of one year or longer. The prin- 
cipal Act is further relaxed by the grant of authority to the Minister to order 


payment of an allowance in special circumstances to a mother “who is not 
strictly eligible” for it. 


Summary Trespass Act (c. 42).—Part 1 prohibits the dumping or de- 
positing of refuse on the bank of a river, bay, or other water “immediately 
adjacent to a highway,” in a place visible from a highway, on a bathing place, 
or in any place other than a place designated by the school trustees as a dump- 
ing ground. The limitations apply to the owner of the land as well as to a 
stranger. 

Part 1 prohibits trespassing for the purpose of cutting Christmas trees or 
cutting of Christmas trees without the consent of the occupant of the land on 
which they are growing. A penalty of not more than $50 recoverable upon 
summary conviction is prescribed and the court may order restitution as well. 


(d) Newfoundland 
1953: 2 Elizabeth II: Acts passed, 77; Public, 71; Local and Private, 6 


BorLeR AND Pressure VesseL Act (c. 12).—The application of the prin- 
cipal Act is extended to hoisting plants and traction plants. 


Cancer Controt Tax Act (c. 40).—A tax of five cents is imposed upon 
every person over the age of sixteen years who attends entertainment at a 
theatre, moving picture hall, amusement park, athletic ground, or other place 
of amusement or entertainment and the owner of the place is charged with 
the duty of collecting the tax. The tax is payable into the consolidated revenue 
fund and is directed to be used “for the control of cancer.” 


Corrections Act (c. 62).—Provision is made for the establishment within 
the Department of Welfare of a corrections division headed by the Director 
of Corrections, to exercise various functions in relation to juvenile and adult 
offenders. 

A youth guidance authority may be appointed with general authority to 
examine and supervise juveniles who are admitted to schools established under 
the Act, placed on probation, or believed to be in need of attention. Provision 
is made also for study and supervision by the Director of juveniles who have 
not been before the courts but whose parents report are “incorrigible or 
habitually engaged in socially unacceptable behaviour” and for their place- 
ment in a school. 

An adult guidance authority may also be appointed for the purpose of 
examining, classifying, recommending penalties for adult offenders, and super- 
vising them while on probation. Adults too may at their own request be 
admitted to correctional institutions or classification centres but they, as well 
as the persons responsible for juveniles admitted to those institutions otherwise 
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than upon a sentence of a court, may be required to pay for the services ren- 
dered to them there. The Act is to come into force on proclamation. 


Farm DEVELOPMENT Loan Act (c. 29).—A Farm Development Loan 
Board is established with the function of administering a loan fund for the 
purpose of improving and developing agriculture, principally by making loans 
to farmers. 


InsuRANCE Companies Act (c. 39).—This amendment prevents the Min- 
ister from issuing a licence to an insurance company other than one incor- 
porated and carrying on business only in the province unless the company is 
registered under The Canadian and British Insurance Companies Act or The 
Foreign Insurance Companies Act. 


Lanp Surveyors Act (c. 38).—All persons who “become duly authorized 
to practise as land surveyors” are constituted a corporation having the name 
“Association of Land Surveyors of the Province of Newfoundland” and hav- 
ing authority to make by-laws providing, inter alia, “for the government and 
discipline” of its members and for the “examination and admission of can- 
didates for the study or practice of the profession.” A candidate for regis- 
tration must establish, among other qualifications, that he has served as a 
student under articles for three years with a practising land surveyor. No per- 


son who is not registered under the Act is permitted to practise as a land 
surveyor. 


Livestock AND Meat Grapinc Act (c. 26).-——Section 3 states that “the 
purpose and intent of this Act is to provide standards and modes of procedure 
for the grading of livestock and meat and to regulate the marking, shipping, 
advertising and packing of meat within Newfoundland. . . .” To this end the 
Lieutenant-Governor-in-Council may make various regulations, the Minister 
may appoint inspectors, and the inspectors may make examinations of live- 
stock and meat and of establishments where they are handled, and exercise 
various other powers. 


Loca, GOvERNMENT AcT (c. 34).—A town or other local council may 
impose an annual business tax, of from $5 to $10, (a) based on the volume 
of business of the taxpayer where he is not assessed for real property tax, or 


(b) based on a percentage of the assessed value of his business premises where 
he is assessed for real property tax. 


Mortners’ ALLowances Act (c. 11).—The Act is broadened to permit 
the payment of an allowance to a father who is required to remain at home 
with his child because he cannot obtain the services of a suitable person to 
look after the home if his wife is incapacitated, deceased, in a sanitorium for 
tuberculosis, a jail, penitentiary, or hospital, or has deserted the home. 


Pusutic Utiities Act (c. 30).—The definition of “public utility” is 
amended by removing from it reference to persons engaged in “the trans- 
portation of persons or property by motor vehicles.” 


REGISTERED Nurses Act (c. 31).—Under former legislation the Deputy 
Minister of Health had authority to grant and revoke certificates of registra- 
tion of nurses. This Act incorporates the Association of Registered Nurses of 
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Newfoundland and vests that authority in a board of examiners of whom a 
majority are registered nurses and who are appointed by the Lieutenant- 
Governor-in-Council from a panel nominated by the council of the association. 
The registration, suspension, and discipline of the profession is in the hands 


of the association subject to approval by the Lieutenant-Governor-in-Council 
of its regulations. 


Souiciror GENERAL’s Act (c. 53).—Under this Act the Lieutenant-Gov- 
ernor-in-Council may appoint a Solicitor General “who shall assist the At- 
torney General in the work of the Department of the Attorney General and 


shall be charged with such other duties as the Lieutenant-Governor-in-Council 
may assign to him.” 


UrBan AND RurRAL PLANNING Act (c. 27).—Provision is made for the 
appointment of a provincial planning advisory board which, with the Minister 
of Municipal Affairs and Supply, assists, regulates, and exercises supervision 
over municipal planning and plans regulating the development, preservation, 
or use of lands in communities throughout the province. 


Henry F. Muccan 
Legislative Counsel 


Halifax 


ONTARIO 
1953: 2 Eliz. II: Acts passed, 136; Public, 109; Private, 27 


ARCHAEOLOGIC AND Historic Sites Protection Act, 1953 (c. 4).—This 
Act is designed to give reasonable protection to such sites in order to prevent, 
by order of the Minister, destruction or removal of property by unqualified 
persons. The principle is new in Ontario. 


ARCHITECTS AMENDMENT AcT, 1953 (c. 5).—The rule in Giffels & Vallet 
v. The King, [1952] O.W.N. 196, which permitted corporations to hold them- 
selves out as architects, is reversed by this amendment, which also affirms that 
corporations may not be licensed as architects. 


CEMETERIES AMENDMENT AcrT, 1953 (c. 12).—The Lieutenant-Governor-in- 
Council may now make regulations prescribing the percentage which must be 
set aside by the owner in a fund for perpetual care on the sale of any cemetery 
lot and requiring cemetery owners to keep and submit operational and main- 
tenance records to the Minister. The fund so set aside shall be invested in 
trustee investments only or as may be authorized by any Act and the income 


used for the cemetery care. Municipalities are empowered to expropriate land 
in the municipality to establish a cemetery. 


CoLLecTion AGENCIES AMENDMENT AcT, 1953 (c. 16).—Under this 
amendment the principal Act now regulates businesses which take money in 
instalments from debtors and distribute such money among creditors. A com- 
mission may be charged the debtor for such service. 


CoMmMISSIONERS FOR TAKING AFFIDAVITS AMENDMENT AcrT, 1953 (c. 17).— 
The section of the principal Act permitting the judges of the Supreme Court 
or any two of them to issue commissions authorizing persons to take affidavits 
is now repealed. This power has not been exercised for many years, com- 
missions being issued by the Lieutenant-Governor. 
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Corporations Act, 1953 (c. 19).—This is the first general revision of the 
Act since it was passed in 1912. The Companies Act, R.S.O. 1950, c. 59, and 
The Extra Provincial Corporations Act, R.S.O. 1950, c. 124 (which latter Act 
is now included in this Act), are repealed as of April 30, 1954, when the 
instant Act is effective. The Act is completely revised, the sections are re- 
arranged, and wording is clarified. There have been many important changes 
in principle. Departmental practice with respect to the selection of a corporate 
name has been put in the Act (s. 12) with provision for reference to the court. 
The Provincial Secretary may reserve a corporate name for 60 days before 
incorporation (s. 15). Any person, partnership, or association carrying on busi- 
ness may notify the Provincial Secretary of their trade name and the Provincial 
Secretary shall note this in his records (s. 16). Express provision is made to 
confirm the practice of issuing preference shares in series (s. 28). The payment 
of commissions on the sale of shares may be authorized by by-law (s. 32). The 
Act provides for establishment of registers of transfers and transfer agents, 
previously appointed under common law powers (ss. 40, 41). Contents of 
share certificates are prescribed (s. 45). Cumulative voting in the election of 
directors may be authorized by letters patent, supplementary letters patent, or 
by-laws of a company (s. 64) and where so provided, the shareholders may 
remove and replace directors before the expiry of their term (s. 65). Directors 
of public companies may be required by shareholders to disclose acquisition or 
disposal of company shares (s. 71). Directors may be indemnified by the com- 
pany in suits respecting the execution of their office (s. 72). This provision 
had formerly been included in most general by-laws. The requirements with 
respect to annual financial statements are greatly increased to provide for 
fuller disclosure to shareholders (ss. 83-93). With certain exceptions, shares 
of a holding company may not be held by its subsidiaries (s. 94). The dissent- 
ing shareholder of a private company can require the company to purchase 
his shares on a conversion of the company into a public company or on a sale 
of its undertaking or on its amalgamation with another company; the price to 
be paid shall be determined by the court in the absence of agreement (s. 99). 
Mining companies subject to part 1v of the Act can issue the shares at a dis- 
count and will no longer be required to pass discount by-laws and file them 
with the Provincial Secretary (s. 119). It is explicitly declared that every cor- 
poration has the power of a natural person and may, subject to the laws of 
other jurisdictions, exercise such powers beyond Ontario (s. 286). The form 
of contracts by companies is made similar to those of individuals (s. 291). A 
director must be 21 years of age or more (s. 297 (3)). Annual meetings must 
be held not later than 18 months after incorporation and subsequently not 
more than 15 months apart (s. 305). Part xm of the former Act dealing with 
public utility companies is omitted. 


CorPoRATIONS AND INCOME Taxes SUSPENSION AMENDMENT AcT, 1953 
(c. 20).—The amendment suspends for the period December 31, 1952, to 
January 1, 1957, being the period covered by the Canada-Ontario Tax Rental 
Agreement of 1952, those provisions of the Corporations Tax Act, R.S.O. 
1950, c. 72, requiring companies to file annual returns. 


Corporations INForMATION Act, 1953 (c. 21).—The Companies In- 
formation Act, R.S.O. 1950, c. 60, is repealed. This Act makes some changes 
in the requirements of annual returns to be filed by corporations. The names 
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and addresses of all persons who had been directors since the last return are 
required rather than just those who were directors at the date of the return. 
The return is now to be verified by certificate instead of affidavit. A private 
company will have to certify that it has not, since its last annual return, con- 
travened the provisions of its charter that constitute it a private company. 
This Act comes into force April 30, 1954. 


Crepit Unions Act, 1953 (c. 26).—The administration is transferred from 
the Minister of Agriculture to the Superintendent of Insurance. The Super- 
intendent may order a credit union to discontinue doing business until com- 
pletion of investigation to determine that its continuance is not against the 
public interest. Provision is made for appeal to the Court of Appeal. Provision 


is made for amalgamation of credit unions. This Act was proclaimed July 9, 
1953. 


DEPARTMENT OF EpucATION AMENDMENT Act, 1953 (c. 27).—Regulations 
may be made to provide assistance in education of retarded children whose 
mental capacity is not suffici ient to admit them to classes under The Auxiliary 
Classes Act, R.S.O. 1950, c. 29, where such retarded children are in classes 
conducted by parent groups affiliated with the Ontario Association for Re- 
tarded Children. The Minister is empowered, where he deems it in the best 
interests of a school, to authorize the termination of a contract between school 
board and teacher. 


DeEsERTED WIvEsS’ AND CHILDREN’S MAINTENANCE AMENDMENT AcT, 1953 
(c. 28).—The amendment covers the case where a husband resides in Ontario 
at such a distance from the wife that it is impracticable, by reason of the ex- 
pense involved, to return him for the hearing to the place where his wife 
resides. A provisional order may be made upon notice to the husband but in 
his absence and confirmed by the judge having jurisdiction where the husband 
resides. 


HicHway IMPROVEMENT AMENDMENT AcT, 1953 (c. 45).—A right of ap- 
peal to the Court of Appeal from the formerly final decision of the Municipal 
Board is provided on any claim for damages or compensation in respect of land 
taken or affected or any injury alleged to have been done to any person or 
property by the Department of Highways. 


Hicuway TRAFFIC AMENDMENT Act, 1955 (c. 46).—The common law 
principle that the driver of a motor vehicle shall not follow another vehicle 
more closely than reasonable having regard to speed and road conditions is 
codified and added to the rules of the road. Formerly a licence might be sus- 
pended on conviction or committal of an offence under the Act if injury to 
person or property occurs until proof of financial responsibility is filed. Sus- 
pension is avoided under this amendment if there was a motor vehicle lia- 
bility policy in effect for the benefit of the accused at the time of the offence. 


Jupicature AMENDMENT Act, 1953 (c. 50).—In Re LeSieur, [1951] O.R. 
81, the Court of Appeal held that there was no right of appeal from the order 
of a judge of the High Court in chambers dismissing an application for adop- 
tion. The reasoning in the case would extend to barring appeals under other 
statutes where the matter is heard in chambers and the judge is not sitting as 
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persona designata. This amendment gives a right of appeal in all cases where 
a judge of the High Court in chambers finally disposes of a matter. 


LaNnp TiTLEs AMENDMENT AcT, 1953 (c. 54).—S. 23 of the principal Act 
qualifies all registered titles. The amendment further qualifies such titles by 
adding thereto the liabilities, rights, and interests created under s. 93 of The 
Highway Improvement Act, R.S.O. 1950, c. 166, in respect of controlled access 
highways. 


Law Society AMENDMENT Act, 1953 (c. 55).—The amendment authorizes 
The Law Society to establish a compensation fund by means of annual levies 
on every lawyer from which fund grants may be made in the discretion of the 
benchers to reimburse persons who suffer loss because of the dishonesty of any 
Ontario lawyer in his practice or as a trustee. 


Liguor Controt AMENDMENT Act, 1953 (c. 57).—Under the principal 
Act appeals to the Court of Appeal or appeals by informants to the county 
court judge can be made only with leave of the Attorney-General. The 
amendment removes this restriction and makes this procedure the same as in 
other summary convictions, that is, as of right to the county court judge and 
with leave of the court or a judge thereof to the Court of Appeal on a question 
of law alone. 


MortGaces AMENDMENT Act, 1953 (c. 66).—Most mortgages contain ac- 
celeration clauses providing that on default of an instalment of principal or 
interest the whole amount may be due forthwith at the option of the mort- 
gagee. By the combined effect of rule 485 of the Consolidated Rules of Practice 
and schedule B, clause 16, of The Short Forms of Mortgages Act, R.S.O. 
1950, c. 362, and the cases decided thereunder a mortgagor in default of inter- 
est might be relieved of the consequences of acceleration before judgment but 
this did not apply in case of default with respect to principal or where judg- 
ment had been obtained (Ontario Loan and Debenture Co. v. Gray, [1942] 
O.R. 472). Under the amendment a mortgagor may obtain relief in either 
case upon payment of the costs and the instalment in default; if judgment has 
not been recovered the court shall dismiss the action and if judgment has been 
recovered but no sale or recovery of possession or final foreclosure has taken 
place, the court may stay proceedings. The amendment applies to mortgages 
existing on or made after April 2, 1953, being the date it received royal assent. 


MorTMAIN AND CHARITABLE Uses AMENDMENT AcrT, 1953 (c. 68). 

Recistry AMENDMENT ACT, 1953 (c. 92).—The amendment makes it ex- 
plicit to conveyancers that land acquired contrary to the first Act is not to be 
forfeited to the Crown until notice is given to the corporation and registered 
against the title. The amendment comes into force April 30, 1954, and applies 
to conveyances to or by corporations prior to that date. Conveyances by cor- 
porations after that date will not be registered unless accompanied by an affi- 
davit of an officer of the corporation that the land assumed was acquired by or 
on behalf of the corporation under authority of a licence or statute. A county 
court judge may dispense with such an affidavit. 


MunicipaL AMENDMENT AcrT, 1953 (c. 70).—The amendments again cover 
many matters. Snow clearance, sewage, sewage works and service connections, 
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plumbing inspection fees, transmission wires for claim signals and for radio and 
television programmes may be regulated. Ballot papers may now be marked 
with pen or pencil. 


MunicipaL UnconpiTionaL Grants Act, 1953 (c. 72).—This Act pro- 
vides for graded unconditional grants to municipalities based on 1951 popu- 
lation and subject to redetermination on a 7 per cent change in population. 


MUNICIPALITY OF METROPOLITAN Toronto Act, 1953 (c. 73).—This Act 
creates a new Municipality of Metropolitan Toronto and provides in substance 
for federation for certain purposes such as roads, water, sewage, public trans- 
portation, and education, for certain capital expenditures of the thirteen muni- 
cipalities in the Toronto area. Except as provided in the Act, all the powers 
of the local area municipalities are continued. The Act is detailed as to 
the powers of the new municipality and implements in many respects the report 
of the Ontario Municipal Board dated January 20, 1953. 


Or Pree Lines Act, 1953 (c. 74).—This Act covers a new field in the 
regulation of oil pipe lines for the protection of the public from the dangers 
inherent in the transportation of oil and gasoline. This Act has not yet been 
proclaimed. 


Puarmacy Act, 1953 (c. 79).—The Act was last revised substantially 
1911. This is a complete revision which brings the Act up to date and incor- 
porates some new principles. “Drug” and “poison” are now defined. The 
Council of the College of Pharmacy may cancel a certificate of a pharmacist 
for negligence, incompetence, or improper conduct in a professional respect. 
No corporation hereafter commencing business can operate a pharmacy un- 
less a majority of each class of shares is owned by and registered in the name 
of pharmaceutical chemists. This Act has not yet been proclaimed. 


Rent Controt Act, 1953 (c. 93).—This Act permits municipalities to 
adopt existing rental regulations and amend them in their sole discretion. 


ScHooL, TRUSTEES’ AND TEACHERS’ BoarRD OF REFERENCE AcT, 1953 
(c. 96).—This Act replaces and repeals The Teachers’ Board of Reference 
Act, R.S.O. 1950, c. 383. Whether school board or teacher terminates the em- 
ployment it must be by written notice and in the case of the board shall state 
the reasons. The Board of Reference, rather than the Minister must direct the 
continuance or discontinuance of the contract and make other recommenda- 
tions. The direction of the Board of Reference is binding on school board and 
teacher. 


Succession Duty AMENDMENT AcT, 1953 (c. 100).—Where an order is 
made under s. 2 of The Dependants’ Relief Act, R.S.O. 1950, c. 101, the 
amendment provides for taxation as if the deceased had made the same pro- 
visions for his dependants as such order makes. 


SumMMARY Convictions AMENDMENT Act, 1953 (c. 101).—The Act pro- 
vides that summonses for offences under The Highway Traffic Act, R.S.O. 
1950, c. 167, must be served within 10 days of the offence and if mailed then 
personally served within 10 days of the date on which the accused was to have 


appeared on the original summons. The amendment changes these periods to 
15 days. 











SuRVEY OF CANADIAN LEGISLATION 275 


WorKMEN’S COMPENSATION AMENDMENT Act, 1953 (c. 109).—Certain 
benefits are increased. Where an accident happens to a workman in the course 
of his employment and he or his dependants are entitled to an action against 
some person other than his employer, an election exists under which com- 
pensation may be claimed or the action brought. The amendment provides 
that where there are infant dependants the election may be made on their 
behalf by a parent or guardian. 

J. S. Mipanik 


Toronto 


QUEBEC 
1953: 2-3 Eliz. II: Acts passed, 187; Public, 72; Private, 115 


AGRICULTURE (c. 4).—This Act enables the Farm Credit Bureau to grant 
loans of $6,000 to $7,000 to farmers for first settlement of land. 


Bar.—C. 59 repeals and replaces the existing Bar Act of 1886. This Act 
contains a number of important changes concerning the regulation of the prac- 
tice of law. 


Civit Cope.—C, 22 adds a new paragraph to article 918 of the Civil Code 
to provide that in cases where the powers of an executor are by will prolonged 
beyond the year and a day prescribed by law the executor may be obliged to 
render a summary account of his administration upon the demand of an heir 
or legatee, and such account must be furnished without cost or judicial for- 
mality. 


Courts or Justice (c. 29).—The Courts of Justice Act (R.S.Q. 1941, 
c. 15 as amended) has been amended to reduce the number of judges of Ses- 
sions of Peace from 27 to 25, and to increase the number of district judges 
(formerly magistrates) from 37 to 42. 

C. 26 also amends this Act to provide that criminal appeals shall be heard 
by three or more judges as may be determined by the Chief Justice, except for 
offences for which a penalty of death or life imprisonment is provided. Appeals 
in these latter cases shall continue to be heard by a full bench of five judges. 


Dairy INpustRy (c. 6).—Chapter 44 of 13 Geo. VI, and chapter 12 of 1-2 
Eliz. I1, are repealed and replaced by an Act prohibiting the manufacture, 
sale, and possession of any substitute for a dairy product and providing penal- 
ties for infringement, and the seizure and confiscation of any vehicle or con- 
tainer used for transportation of any such products. 


FreeEpOM oF Worsuip.—C. 15 amends this Act (R.S.Q. 1941, c. 307) to 
prohibit dissemination of material which may be considered injurious to any 
religious body practising its persuasion in the province. 


Hospitats,—C, 55 appoints a commission of three to prepare a special 
study of the problems of hospitalization in the province. 


Housine (c. 8).—The Act (12 Geo. VI, c. 9) is amended to increase the 
maximum interest rate from 4 to 6 per cent for loans made by companies to 
their employees for purposes of housing development. 
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Income Tax.—C. 17 enacts a provincial income tax law to provide the 
revenue necessary for the support of education and public health. Basically the 
Act provides for a basic exemption of $1500, an exemption for a consort of 
$1500 and for each child qualified for family allowances of $100, and for each 
child not qualified for family allowances if at school or infirm of $400. The 
Act also provides an exemption of $500 for persons over sixty-five. In the most 
general terms, it may be said that the rate of tax would amount to 15 per cent 
of the federal income tax for those not totally exempt. 

C. 18 gives the magistrate’s court authority to hear disputes concerning pro- 
vincial income tax matters. Recourse to the court will be had upon summary 
petition taken under the ordinary rules of procedure. This Act also creates a 
court of appeal composed of three judges sitting in Montreal and Quebec city 
and provides for appeal within forty-five days of the decision of the magis- 
trate’s court. Matters heard by these bodies will not be subject to review by the 
superior courts. 


Lasour Retations.—C. 10 amends this Act to provide that an association 
of employers or employees which tolerates any person adhering to the doctrine 
or a part of the doctrine or a movement of communism among its organizers 
or officers cannot be recognized as a collective bargaining agent. 

C. 11 provides that any association which orders, declares, or approves or 
whose members so approve of a strike prohibited by the present law will “de 
plain droit” lose the right to be recognized and to act as the bargaining agent 
of employers or employees in the sense prescribed in the Labour Relations Act. 


LANDs AND Forests.—C. 25 amends this Act to provide heavier penalties 
for those responsible for fires in forests and for entering an area which has been 
closed to the public to help prevent fire. 


Mines (c. 16).—The Quebec Mining Act (R.S.Q. 1941, c. 196) is amended 
to permit the Lieutenant-Governor-in-Council, on such conditions as he may 
fix, to authorize the owner of a mining concession to cede surface rights in 
such a concession to persons other than a subsequent acquirer, and without 
being bound to subdivide the land into building lots. It is further provided that 
the acquirer, with title, of mining rights in privately owned land shall prescribe 
the ownership of such rights by public and peaceful possession during thirty 
years, subject to the rights of the Crown. 


Motor VenicLtes.—C. 9 amends this Act to provide, in effect, a maximum 
speed limit of 60 m.p.h. and to give the municipalities the right to erect signs 
indicating and fixing a lesser speed. It is further provided that any person who 
drives during the period of suspension of a licence, or while a licence is can- 


celled, will be subject to a penalty of $200 to $400. 


Municipav BRIBERY AND Corruption Act (c. 30).—This Act (R.S.Q. 1941, 
c. 214) has been amended to provide that disqualification from municipal 
office under this Act shall entail disqualification from municipal office in any 
municipality in the province. Previously such disqualification only applied in 
the municipality in which the offense took place. 


MUNICIPAL ELECTIONS 





amends the Cities and Towns Act to change 


the election date for municipal councils from February 1 to November 1, and 
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to provide that voting shall take place between 9.00 a.m. and 6.00 p.m. instead 
of between 7.00 a.m. and 5.00 p.m. The local council may prolong voting to 
8.00 p.m. This Act further provides that employers must grant a recess of two 
hours to employees to enable them to vote, without deduction of salary. 


NoTaRIAL PrRoFression.—C, 60 recognizes the course in civil law given by 
the University of Ottawa as giving a regular law course permitting admission 
to the Chamber of Notaries in the province of Quebec. 


PRoceDuRE, Cope oF Civir.—C. 27 amends the Code to provide that in 
civil matters appeals may be heard by not less than three judges instead of 
five, the actual number to be determined by the Chief Justice. 

The Code has also been amended (c. 33) to provide that an expropriating 
party may pay the amount of indemnity into court and thereby become owner 
in cases where the expropriated party is unknown or cannot be reached. 


RENTAL ADMINISTRATION.—C. 12 as amended by c. 13 extends the appli- 
cation of chapter 20 of 15 Geo. VI, to the first of May, 1955. The Act has been 
amended to provide that a lessee who is obliged to purchase furniture in order 
to obtain possession of a dwelling may, at his option, within sixty days after 
taking possession, apply to the court for the dissolution of the sale. It further 
provides that a new lessee who is charged a higher rent than the previous 
lessee without the authorization of the rental administrator may, within two 
months of the making of the lease, obtain a reduction of rental equal to the 
increase, subject to the discretion of the administrator to fix a higher rental 
than that previously paid. Under the Act as previously in force the lessee so 
charged a higher rental was obliged to pay only that rental paid by the previ- 
ous lessee. 


StatuTes.—C, 20 provides that the publication of any statute in the ses- 
sional volume of statutes or in the Quebec Official Gazette shall be absolute 
proof of the existence and tenor of such statute. 


Joun B. Criaxton 
Montreal 


WESTERN PROVINCES 
(a) Alberta 
1953: 2 Eliz. II: Acts passed, 127; Public, 124; Private, 3 


Cuaritres.—The Banff Foundation Act and the University of Alberta 
Foundation Act are amended to permit both foundations to receive moneys, 
not exceeding $250,000 in all at any one time for each foundation, subject to 
the payment of annuities at 4 per cent to a person over 55 designated by the 
donor. One life only in each gift. Moneys must vest in the foundation free of 


any other charge. The annuity payments are guaranteed by the province 
(cc. 9, 118). 


Epucation.—A Students Assistance Board is established to provide assis- 
tance by way of loan from provincial funds for students at the University of 
Alberta (or such other college or university approved by the Board in special 
cases). Simple interest runs at 32 per cent per annum from the time the loan 
is made. The maximum loan and terms are left to regulations to be made by 
the Lieutenant-Governor-in-Council (c. 109). 
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EquipMENT LicENsinc.—Mobile construction equipment is now provincially 
licensed (c. 76). No unlicensed equipment may be used upon any construction 
work (as defined). Municipal assessment upon such equipment is terminated. 
Notification of each piece of equipment in readiness for use upon each con- 
struction project must be made within twenty-four hours of commencement 
of any project; withdrawals and additions to be likewise notified. Separate 
legislation provides for the licensing of “seismographic recording and drilling 
equipment” (as defined) (c. 104). 


HeaLttu Insurance.—The Health Insurance Acts, 1942 and 1946 (to be 
brought into force on proclamation), are repealed (cc. 51, 52). A Hospital- 
ization and Treatment Services Act is enacted to assist persons in receipt of 
governmental pensions or allowances. Persons suffering from rheumatism, 
arthritis, and cerebral palsy may also be assisted (c. 56). 


Hicuways.—The Public Highways Act is amended to provide for the con- 
trol of development along the highways. Power is given to the Minister to 
establish a “control line” inside which building and erection of signs is pro- 
hibited, to determine site, plans, and equipment of tourist camps, to regulate 
and prohibit erection of signs or other advertising matter, and to designate 
certain highways as limited access highways (c. 93) 


Lasour.—Compulsory arbitration in municipal fire departments is intro- 


duced (c. 42). 


PeNnsions.—Pensions up to forty dollars a month for disabled persons 
(adults suffering from a disability for over twelve months and physic ally unfit 
for gainful employment) are provided by The Disabled Persons’ Pensions Act 
(c. 33). Residence in Alberta for ten years is required. Federal pensioners and 
certain other persons are excluded. The pension “is not subject to alienation” 
and “is not subject to attachment or seizure.” 


PROFESSION At Bopies.—The definition of “practising agrology” is redefined 
as “engaging in a professional capacity in investigation, te aching, demonstrat- 
ing, experimenting in or advising on scientific principles and practices relating 
to” a number of things, previously set out (c. 6). The Chiropractic Act is sub- 
stantially revised; the system of licensing disappears; only registered chiroprac- 
tors may practise (not defined) chiropractic (as defined). Professional training 
is under the control of a Board of Examiners (not the university) (c. 18). The 
term “dental hygienist” is tied, by definition, to “the standards required by the 
Faculty of Dentistry of The University of Toronto” (c. 30). Examination for 
land surveyors and veterinary surgeons are brought under the University of 
Alberta’s control (cc. 64, 121). 

Trustee Securities.—Municipal debentures from any province of Canada 


are added as trustee securities (c. 116) 


(b) British Columbia 
1953: 1-2 Eliz. II, First Session: Acts passed, 58; Public, 43; Private, 15 


Apoption.—The legislation is amended so that an adopted child may in- 
herit not only from his adopting parents and their legal descendants, but from 
all his adopting parents’ relatives (c. 3). See 31 Canadian Bar Review 571. 
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CommoriEnTEs.—The legislation is amended to add a further subsection 
excepting from the main rule cases where a testator has provided his own sub- 
stitute executor in case the named executor predeceases him, and the sole sur- 
viving executor and the testator die in circumstances rendering it uncertain 
which survived the other. The substitute executor is to act (c. 10). 


ConsTITUTIONAL Law: Co-operaTion.—The province may appoint federal 
dairy inspectors as its inspectors under the provincial Creameries and Dairies 
Act (c. 14, new s. 13 O). 


Dairy Propucts.—Amendments are made to ensure the non-adulteration 
of dairy products (c. 14). “No person shall have upon premises where any 
dairy product is treated . . . a substance that might be used for adulteration 
of any dairy product, and the presence on the premises of such substance shall 
be prima facie proof of intent so to use it” (new s. 13 K). No imitation butter 
(except oleomargarine) may be sold. 


INTERPRETATION.— ‘British Commonwealth” is defined to mean “Australia, 
Canada, Ceylon, India, New Zealand, Pakistan, the Union of South Africa, 
and the United Kingdom and all territories dependent on or under the control 


of” any one or more of them (c. 1). This would appear to be official exclusion 
of Ireland. 


MENTAL DeFEcTIvVEs.—New legislation (c. 26) provides for the admission 
of mentally defective persons to provincial hospitals upon the certificate of two 
medical practitioners and the order of a judge (judge, registrar, or deputy 
registrar of any court of record, or magistrate). In cases of emergency the 
judge may make the order upon one certificate, but the order lapses if within 
fourteen days of committal a second is not obtained. Pending medical examina- 
tion, a person may be detained in custody for a period not exceeding thirty 
days (provided proper application for his committal is otherwise made to a 
judge). The judge must in all cases see the proposed patient. A person de- 
tained in a jail or industrial school may be removed to a hospital by the 
Lieutenant-Governor-in-Council upon receipt of the two medical certificates. 
In all cases, the medical certificates are required from practitioners indepen- 
dent of each other, of the patient, and of the judge. Charges for maintenance 
(taking into account the ability to pay of the patient, his guardian, committee, 
or other person liable for the patient’s maintenance) may be fixed by the 
Lieutenant-Governor-in-Council. No obligation for maintenance is created 
by the legislation, but a bond may be taken from any person “responsible for 
the patient’s maintenance” to secure the payment of maintenance. 


Minimum Waces.—This legislation is amended (cc. 28, 29) to provide the 
Board with power to exempt any employee, class of employee, employer, or 
class of employer from the operation of the legislation. 


(c) Manitoba 
1952: 1 Eliz. II, Second Session: 
Acts passed, 7; Public, 4; Municipal and Private, 3 


FLoop Reiger Funps.—Authority (c. 6) is given to the committee adminis- 
tering the Manitoba Flood Relief Fund to pay over the surplus to a federally 
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incorporated body to be known as The Canadian Disaster Relief Fund or name 
similar thereto, The Act was proclaimed to come into force on June 15, 1953. 


1953: 1 Eliz. II, First Session: Acts passed, 6; Public, 4; Private, 2 


POWER AND TRANSPORTATION.—Legislation (c. 1) ratifies an offer made 
by the Manitoba Hydro-Electric Board for the purchase of the common shares 
of the Winnipeg Electric Company. A new transit corporation—Greater Win- 
nipeg Transit Company—is created to operate “‘a mass transportation system” 
within the Greater Winnipeg area (c. 5). The company is given power to 
acquire (as a going concern) the properties and assets relating to mass trans- 
portation of the Winnipeg Electric Company and certain other corporations. 
A separate corporation—Winnipeg Central Gas Company—is created to ac- 
quire the gas manufacturing assets of the Winnipeg Electric Company (c. 6). 


1953: 2 Eliz. II, Second Session: 
Acts passed, 81; Public, 59; Municipal, 16; Private, 6 


ARTIFICIAL INSEMINATION.—It is now an offence to engage, without a 
licence, in the process of artificial insemination of domestic animals (c. 3). 


EMPLOYMENT Practices.—The Fair Employment Practices Act (c. 18) 
attempts to prohibit discrimination on the ground of race, national origin, 
colour, or religion, directly or indirectly, by any employer or trade union (other 
than “upon a bona fide occupational qualification”). Aggrieved persons may 
complain to an officer of the Department of Labo ir. After inquiry, if he is 
unable to effect a settlement, the Minister may appoint an industrial inquiry 
commission to which he may refer the complaint. The commission has power 
to receive evidence, whether on oath or not, and whether acceptable in a court 
of law or not. The commission “shall recommend to the Minister the course 
that ought to be taken with respect to the complaint.” The Minister may issue 
whatever order he deems necessary to carry into effect the commission’s recom- 
mendation. The order is subject to appeal to the Court of Queen’s Bench, 
(trial de novo); no further appeal. An aggrieved person may alternately initi- 
ate proceedings before a court against any person for a violation of the Act, 
but prosecutions under the Act are subject to the Minister’s consent. Exce 


*p- 
tions are made in favour of domestic service, em] a ers of less than five em- 
ployees, and certain charitable and religious organizations not operated for 


private profit. The line between civil rights and criminal law is a ae one. 

Hicuway Trarric.—Provision is made whereby in case of reciprocal legis- 
lation in other parts of Canada or in the United States, a resident of Manitoba 
who commits outside of Manitoba certain acts “shall be deemed to hay 


i! e com- 
mitted an offence” under Manvtobs Highway Traffic Act, s. 128] (c. 26, s. 21). 
Provision is also made for the transfer of licence plates from one vehicle to 
another where ownership is transferred (c. 27, s. 6 


Manitora BounpariEs.—The legislature assents to federal legislation de- 
claring the Ontario—Manitoba boundary as marked on the ground and ap- 
proved by three commissioners in January, 1953. 


Marriaces.—The technicality of provincial boundaries disappears very 
slightly in a provision (c. 34) that allows a marriage licence to be issued to 
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non-residents of Manitoba where one party is a resident of certain adjacent 
Saskatchewan communities. 


RESIDENCE.—New rules for the determination of residence for all statutes 
of the province which impose a liability “for any indebtedness by reason of a 
person being a resident of a municipal corporation or having a residence 
therein” are enacted (c. 38, s. 2). The rules cover adults (as specially defined) , 
married women, and minors (presumably not used in strict sense of girls over 
12 and boys over 14). 


StaTuTES.—A number of statutes have been completely rewritten (e.g. 
Child Welfare Act, c. 7; nurses’ professional statutes), and many others altered 
in small details with a view to the issuance of a new revision of the statutes. 


(d) Saskatchewan 
1953: 2 Eliz. II: Acts passed, 128; Public, 120; Private, 8 


AccouNTANTS.—Professional-type legislation is enacted to incorporate and 
regulate The Certified Public Accountants Association of Saskatchewan (c. 84). 
Examinations are “under the control of the University.” Only members of the 
Association may use the designation “C.P.A.” The Association has disciplinary 
powers over its members, including the power of expulsion or suspension, for 
“misconduct or violation of the rules or by-laws of the association.” There is 
no direct appeal by a member from the governing body’s decision, but upon 
notification by the association of the action taken, the Provincial Treasurer 
may, if he “is of opinion the suspension or dismissal is unjust or contrary to 
the public interest,” request a reconsideration, refer to arbitration if both sides 
agree, or appeal to the Court of Queen’s Bench. The legislation is subject to 
proclamation. 


AUTOMOBILE INSURANCE.—An owner’s certificate of insurance issued under 
the Automobile Accident Insurance Act, 1952, is revoked upon operation of 
the vehicle in another jurisdiction under the laws of which the vehicle is re- 
quired to be registered, if it is not so registered (c. 18, s. 3). Coverage of an 
operator’s certificate is extended to liability for loss or damage arising from 
the driving of any motor vehicle in Canada or the United States where the 
operator is driving with the owner’s consent and where he reasonably believes 
that the car is covered by an owner’s certificate but it is in fact not so covered 
(s. 14). 


Dairy Propucts.—Legislation is enacted (c. 80) to prohibit the sale or pos- 
session of imitation dairy products (defined to exclude margarine). 


Hovustnc.—Authority is given to the province to enter into agreements with 
the Government of Canada, Central Mortgage and Housing Corporation (or 
a provincial corporation of comparable extent), or a municipality to undertake 
development of housing projects. Provincial corporations may be formed to 
aid in low-rental housing. 


LrprarteEs.—Provision is made for a provincial library, to include the exist- 
ing travelling libraries, and for a provincial librarian. 
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Mrnerat Resources.—A new department in the executive government of 
the province is created to develop the province’s mineral resources. ‘The de- 
partment also administers the substantive mining and oil legislation, the public 
utilities company legislation, and the Saskatchewan Geological Survey (c. 10). 


Rea Estate AGents.—No person may trade in real estate unless licensed 
as an agent or as a salesman of an agent (exception: a non-resident of a city 
or town with respect to land outside a city or town, which may by order be 
defined in particular cases to include suburban areas) (c. 87). A guarantee 
company bond must be filed with the Minister, together with an address within 
Saskatchewan for service of notices under the legislation. A licence may be 
cancelled “where in [the Superintendent’s] opinion it is in the public interest 
to do so.” No new licence may be issued to such persons for one year. Appeal 
lies to the Court of Queen’s Bench. The usual exe mptions in favour of banks 
and trust corporations are made, as is one in favour of “a member in good 
standing of the Law Society of Saskatchewan where the trade is made in the 
course of and as part of such member’s practice” (assuming that trading in 
real estate is part of a lawyer’s practice). Provisions for forfeiture of the bond 
and for claims against the proceeds are made. An unlicensed agent may not 
bring action for commission. No action for commission may be brought unless 
(a) the contract therefor is in writing signed by the person sued, (b) the agent 
or his salesman has obtained an offer in writing which is accepted in writing, 
or (c) the person sued has effected a transaction the documents for which 
have been executed by the person sued or the other party has entered into 
possession. Agents and salesmen are not to guarantee resale, sale of purchaser’s 
property, or execution of a mortgage, mortgage extension, or lease. Employ- 
ment of unlicensed salesmen is prohibited. Purchase by an agent or salesman, 
directly or indirectly for himself, of property listed with him for sale is pro- 
hibited unless he discloses complete details to the owner “of his negotiations 
for the sale of the real estate to another person.” Does this prevent purchase 
for future speculation? Commission based upon the difference in list and actual 
sale prices is prohibited. Exclusive listing agreements must specify an expiry 
date not over one year hence. Burden of proof that an accused was holder of 
a licence at the time of the act for which he is prosecuted is upon the accused: 
an unnecessary burden, unless facility for proof is also made. Does he have to 
call the Minister as a witness? 

Gitpert D. KENNEDY 
Faculty of Law 
University of British Columbia 








REVIEWS OF BOOKS 


Law and Social Change in Contemporary Britain. By W. FrriEpMANN, London: 
Stevens & Sons Limited [Toronto: The Carswell Co. Ltd.]. 1951. Pp. xxiv, 
322. $9.50. 


THE Law of any community is a product of the dominant forces persistently 
at work in that community. The age of individualism in Britain, lasting up- 
wards of three centuries, produced the individualistic common law as we have 
known it and are sometimes still disposed to label it. Significant collectivist 
tendencies began about a hundred years ago in Britain. Thereafter legislation 
rested increasingly on postulates that could not be squared with forthright 
individualism. By 1951, the Labour majority in Parliament had sketched the 
contours of the modified collectivism that we call the welfare state. 

For a long time, the judge-made common law stoutly resisted the collectivist 
trend at many points. For example, up until World War II, it was not uncom- 
mon for the judges to bring individualist assumptions to the interpretation of 
recent legislation enacted under collectivist inspiration. But the last decade has 
brought fairly clear indications that the judiciary is rapidly reconciling itself 
to the postulates of the welfare state. 

This book is an able study of the adaptation, in the past thirty or so years, 
of British law to social change, accomplished in part by legislation and in part 
by judicial modification of the common law. It also attempts to estimate the 
adequacy of this adaptation for the purpose of maintaining a democratic society 
and protecting individual welfare and liberty. It is marked by a profound know- 
ledge of the essential structure of modern industrial society, a mature 
philosophic grasp of the problem of individual freedom in organized society, 
and great learning in the law. 

Professor Friedmann believes that law must take account of the dominant 
forces in the community and respond to the decisive social changes brought 
about by the operation of these forces. As far as this reviewer can judge, in the 
absence of an explicit statement, he regards the concentration of economic 
control in large-scale organization, the combining of individuals in groups for 
the pursuit of common economic and other objectives, and the consequent 
interdependence which limits sharply their individual capacity to fend for 
themselves, as the decisive social changes of the last seventy-five or so years. 
All big organization is a form of government of those who come within it and 
of many who are formally outside it. It follows that the central government 
must have a policy towards every such imperium in imperio if it is to perform 
its function of maintaining order and stability. So there can be, in his view, no 
escape from extensive state control in social and economic matters, no dodging 
of integrated over-all planning. 

The dominant forces of our time are collectivist in character and must be 
reckoned with. But he does not believe that law is inevitably a mere reflection 
of these forces. He repudiates Marxist theory, and holds that legislatures and 
judges who bring intelligence and wisdom to the task can bend these collectivist 
developments to the service of a larger individual liberty. Men can still control 
their destiny, and he pleads with lawyers and judges to study these revolution- 
ary social changes and the possible methods of adjustment to them which will 
preserve the essentials of individual freedom in the face of mammoth govern- 
ment and massive private organization. 
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This is not quite the whole story. Here and there he notes that the main- 
tenance of individual liberty would be easier in a decentralized society not 
cursed with bigness. But he retreats from consideration of the question whether 
it is not open to us now to reverse the trend to bigness. He seems to think that 
large-scale economic and social organization is a fact beyond our control which 
must be accepted. However, if we cannot resolve to reverse our direction, and 
return to a more decentralized society, what are the grounds for confidence that 
we can control the consequences of highly centralized organization? Or, to put 
it the other way around, if we can count on controlling the consequences of big- 
ness, why cannot we determine to have less of the bigness which is so large a 
part of our problem? If, as someone has said, it is within our power to build 
and operate a hospital at the foot of the precipice, why is it not within our 
power to build a fence at the top? 

Perhaps it is not. This reviewer does not know. But, to him, our capacity to 
maintain adequate regard for the individual in the face of mammoth organiza- 
tion is not clear enough to justify dismissing out of hand the possibility of 
planning for decentralization. If this book has a defe ct, it is the failure to make 
explicit the degree to which (and the reason why) our social life is conditioned 
by forces beyond our control and the degree to which we can reasonably expect 
to be masters of our destiny. In short, it is a disappointment not to have the 
author’s theory about the line between determinism and free will. 

The book is divided into four parts. Part I deals with the common law in a 
changing society. With a sure hand and copious illustration he shows how the 
individualistic common law has been given, through statute and judicial legisla- 
tion, a marked collectivist colour. Private property is being rapidly socialized, 
not only by outright public ownership but by a wide range of statutory con- 
ditions, both positive and negative, on its use by those who hold the title deeds. 
His main emphasis here is on the sharp reduction of the power of the capitalist 
over the means of production and distribution. He might also have shown more 
clearly that it is not only large property owned for profit that is being socialized, 
but also small property owned for sustenance and enjoyment. The relationships 
between the owners of contiguous real property used to be regulated largely 
by the law of tort and of restrictive covenants. The importance of these is now 
being overshadowed by a network of collective restraints contained in zoning 
laws and town planning schemes, administered by planning boards of various 
kinds. 

In the field of contract, he shows how massive enterprise and centralized 
operation of the facilities of modern life have led to the standard contract to 
which we must adhere if we want to use these facilities and deal with these 
ente rprise s. These and other developments show a marked reversal of Sir Henry 
Maine’s dicturn, a trend from individual freedom of contract to the collective 
status of an air-line traveller, a user of electricity, or a consumer of life insur- 
ance. Here he might have added that substantially the same developments have 
been working a revolution in commercial law. In the nineteenth-century world 
of small-scale producers and small distributors of goods, the distribution of the 
products of industry was mediated by the law of the sale of goods and of bills 
of exchange. The flow of the stream of goods from producer to consumers is 
now increasingly institutionalized and canalized by the huge organizations 
engaged in directing the flow, and large portions of these branches of the law 
are obsolescent. Loosely speaking, one might say that here contract is being 
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ousted by the conveyer-belt. To mention only one aspect of the matter, the 
standardized hire-purchase agreement or lien note has gone far to superseding 
individual negotiation on issues of title and credit. 

As part of the process of industrial and commercial change, the author 
shows that judicial narrowing of the tort of conspiracy and a softening of 
judicial attitudes towards agreements in restraint of trade have facilitated 
group organization, and helped to validate group pressures in industry and 
commerce. As a consequence, an added impetus has been given to the forces 
working to narrow the scope for individual initiative. The relationships between 
the participants in economic life come more and more to be fixed by negotia- 
tion and trials of strength between organized groups. These judicial develop- 
ments have made it easier for groups like trade associations and trade unions to 
enforce internal discipline on their members, and thus to enforce their wills on 
outsiders. There is raised in this way a very serious problem of protecting in- 
dividuals against the mass pressures of the organizations to which they belong 
or across whose path they run. The blacklist, and the drive for the closed shop, 
are sufficient illustrations of the problem. 

Here Professor Friedmann, moved by genuine concern for individual liberty, 
and for mobility and flexibility in the soc ial structure, urges that the law has not 
responded adequately to decisive social change. By conceding a wide freedom 
of association and allowing the terms of association to be se ttled by contract it 
enables majorities in large. organizations to tyrannize over minorities. The law, 
he insists, must develop a more positive policy towards group conflict and 
group organization, indeed must establish principles for regulating the conduct 
of voluntary associations. His sharpest criticism of the response of law to social 
change is made on this point. And well it might, for this is one of the most 
alarming, as well as one of the least noted, features of the collectivist trend. 
But to counter it, as he proposes, by a considerable measure of legal control 
(which means state control) over voluntary organizations shows clearly the 
magnitude and the dangers of the task he has set for the law in controlling the 
consequences of bigness. One of the main keys to totalitarian power is the co- 
ordination of voluntary associations. 

The complex interdependent and congested character of industrial society 
has led the legislature in Britain, as elsewhere, to establish comprehensive com- 
pulsory social insurance against the serious risks and hazards which the 
individual himself is little able to control, and to set up a variety of strict 
statutory duties covering specific areas of activity. These developments are 
bound to have a marked influence on the law of tort. Professor Friedmann 
shows with many illustrations and acute analysis that the British judiciary is 
moving hesitatingly but surely along parallel lines in its decisions on common 
law liability in tort. Not only is the range of the duty to use due care being 
widened and the scope of the several forms of strict liability as distinct from 
liability for failure of due care being extended, but there is rather more willing- 
ness to move in these directions in cases where the liability assessed will fall on 
those whose control of industrial and commercial processes enables them both 
to redouble precautions against harm and also to recoup themselves for the 
liability imposed. He shows plainly that the collectivist notion of spreading 
the burden of individual misfortune over a wider group is making definite 
progress in the law of tort. 

The gradual permeation of the individualistic common law with collectivist 
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notions is, of course, the most fascinating part of the book. The other parts, 
although perhaps dealing with matters of equal importance and of more 
recondite character must receive shorter notice. 

Part II is entitled “The Place of Public Law in Contemporary English Juris- 
prudence.” Although public law is scarcely recognized even yet as a legitimate 
separate category of English law, this part makes clear that it is developing in 
Britain at a rapid rate. Two chapters are devoted to a discussion of the special 
questions of the legal status of the public corporation, and of the use of declara- 
tory judgment and injunction as public law remedies. The third chapter in 
this part deals principally with the more general questions of the conflict 
between the public interest and private rights, and of the borderline between 
administrative discretion and legal duty. Professor Friedmann shows that the 
English courts are no longer satisfied that the public interest is always ade- 
quately served, in cases admitting the possibility of a doubt, by the protection 
of private rights. English judges have become habituated, mostly in the last 
fifteen years, to the view that there may be a public interest which runs counter 
to vested private rights, that Parliament speaks for the collectivity, and that in 
interpreting statutes they must be prepared to look sympathetically for an im- 
plication of social purpose sufficiently clear to impose a charge on private 
rights. They have done this most strikingly in interpreting legislation aimed at 
tax evasion. 

Even more significant perhaps is the line of recent decisions by the higher 
courts on the scope of judic ial review of administrative action, making it pretty 
certain that the weasel word, “quasi-judicial”, will no longer mislead the courts 
into imposing judicial review on the exercise of statutory powers clearly in- 
tended by Parliament to be exercised by a minister of the Crown or other 
official on his view of the public interest even at the expense of private right. 
In his discussion of these cases, Professor Friedmann notes that the question of 
the availability and scope of judicial review is bedevilled by the extreme 
difficulty of finding a satisfactory definition of “quasi-judicial” and “ad- 
ministrative” functions. The truth is that this murky terminology lacks clear 
referents, and so satisfactory definition is impossible. It is necessary to think in 
terms of “powers,” not “function.” And when the nature of the powers con- 
ferred by Parliament on subordinate agencies is carefully analysed, they will 
be found, as far as the issues here are concerned, to be of two kinds only, 
judicial or legislative: the first open to judicial review and the latter not, 
because the courts have no criteria for reviewing decisions made—and 
authorized to be made—on a view of policy. 

All the more radical collectivist departures in the law, the establishing of 
public ownership of particular industries or the imposing of specific regulation 
on private economic and social action, have to be introduced by Act of Parlia- 
ment. The maturing of the welfare state in Britain has been associated with a 
vast increase of public law in the form of statutes. The average citizen is per- 
haps now more concerned with statutory rules and powers than with the 
common law. This gives critical importance to the problem of interpretation 
of statutes. Most of Part III of the book is devoted to this issue. 

This is the least original contribution in the book. Professor Friedmann 
resumes the criticisms made over the past twenty-five years of the rules for 
interpreting statutes, adding little that is new. His chief merit here is his sturdy 
refusal to plump for any easy vade mecum. He knows that in the marginal 
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cases involving statutory interpretation (a small group but the bulk of those 
reaching the appeal courts) logic offers no solution. Attempts to rely on logic 
alone are likely to give arbitrary and capricious results, because the judge has 
to find a major premise for which the statute itself in the given instance affords 
no guide, and the rules of interpretation offer an alternative, and often con- 
flicting, choice. 

The choice of premise has to come from the judge’s political philosophy. 
This does not necessarily involve him in reading his own prejudices into the 
law but he must constantly guard against that danger. To assist in the choice 
of premises, Professor Friedmann urges that statutes must be classified accord- 
ing to their broad objective and purpose. He suggests tentatively a helpful 
classification, indicating what he thinks to be the appropriate approach to each 
type in cases where the application of the statute is genuinely doubtful. 

Part IV entitled “The Welfare State and the Rule of Law” takes up the 
much agitated question of the compatibility of comprehensive social and 
economic planning by governments with constitutional democracy. Defining the 
rule of law as “a state of affairs in which there are legal barriers to govern- 
mental arbitrariness and legal safeguards for the protection of the individual,” 
he shows easily that there is no necessary incompatibility. Any constitutional 
expert could draft a constitution reconciling the two in a formal legal sense. 

As the author says, the greatest problem is the proper control of administra- 
tive discretion. He lays down the correct principles for this purpose, the upshot 
of which is that the essential controls are not judicial or legal but political, to 
be exercised by Parliament. And the real question is the grounds for confidence 
that Parliament can maintain this control over the long run. The author rightly 
says that “the strength of public opinion and political wisdom is ultimately 
more important than the most elaborate safeguards,” but he does not go into 
the question how far we can count on this virtue in a complex industrial society 
tormented by bigness. 

Ultimately, the control exercised by Parliament will depend on the spirit of 
the electorate. The spirit of the electorate depends on the degree to which it is 
made up of self-reliant persons of independent judgment, accustomed to assess- 
ing practical situations and taking responsible decisions about them. Professor 
Friedmann’s own analysis earlier in the book suggests the serious danger that 
large-scale organization will dwarf and imprison the great majority of "3 
dividuals in modern society, making them abject and pliant followers of < 
relatively few leaders who make the important decisions, whether in govern- 
ment or in private organizations. If this is to happen, the prospects of getting 
sound public opinion and the responsible exercise of political wisdom by leaders 
are not too bright. 

Professor Friedmann is aware of these dangers and urges, as already noted, 
measures to combat them. Realizing, as he clearly does, that there are sharp 
limits to what law can accomplish in a society, he is free of the blindness that 
afflicts many advocates of extensive planning. He knows that the problem is to 
restore to the individual “some of the freedom of movement [and initiative] 
formerly derived from ownership [and responsible administration of private 
property|.” He recognizes “the new menace of excessive concentration of 
power . . . which creates a ‘band of brothers’ of generals, politicians and 
scientists [and industrial managers and trade union leaders and advertising 
executives and newspaper, radio and television tycoons and top civil servants] 
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establishing a new aristocracy of power.” He does not feel able to make any 
precise assessment of these dangers nor does your reviewer, but this book is a 
masterly study of the impact of growing collectivism on the law in Britain. 


J. A. Corry 
ee 
Queen’s University 


The Meaning of Income in the Law of Income Tax. By Francis EUGENE 
LaBrie. Sponsored by The Canadian Tax Foundation. Toronto: University 
of Toronto Press. 1953. Pp. xii, 380. $15.00. 


INCOME TAX LAW to the Canadian lawyer is a comparatively new subject. Many 
of the lawyers in Canada and probably most of the judges never had the 
advantage of a course in income tax law while they attended law school. 
Probably very few of the lawyers in Canada until recent years ever read a book 
on the subject or delved into its intricacies because not many were faced with 
the problems in practice until the tax rates reached the high levels they attained 
in the recent world war. Yet when they did have a case to argue, these were 
the lawyers who argued the cases and the judges who made the decisions. Per- 
haps that is why the re is confusion in the cases, why English cases have been 
followed carele ssly in Canada, and why the true meaning of income is not as 
clearly understood in this country as it should be, for in the final analysis the 
judge’s decision is good or bad because of the manner in which it is presented 
and argued by the counsel involved. 

As the subject increases in importance the more important it becomes that 
there should be a first class Canadian book on the subject which a professor 
of law may recommend to his law student. I believe that Professor LaBrie’s 
book The Meaning of Income in the Law of Income Tax will go a long way in 
filling the void that has existed in Canada. 

If a professor of income tax law wanted to explain to his class the problem 
of income from a business and the special factors in relation to companies, I 
doubt if he could find a better reference than to LaBrie’s book at pages 89 to 
94. I doubt, if Mr. Justice Angers had had the opportunity of reading it, 
whether he would have arrived at the decision he did in Economic Trust Co. v. 
M.N.R. 

Similarly if the Tax Appeal Board had only had before them Professor 
LaBrie’s book before they decided the so-called “Reserve” cases dealing with 
milk tickets and bus tickets, etc., they would have arrived at vastly different 
decisions! At page 30 of his book, Professor LaBrie points out that on the 
authority of certain obiter dicta appearing in Robertson Ltd. v. M.N.R. income 
may be taxed when received though it is not yet earned. The author says: “We 
submit that this view is incorrect in that it overlooks the plain fact that ‘income’ 
received but not yet earned is not income.” He then goes on to analyse the 
decision in the Robertson Ltd. Case and shows that the decision cannot be said 
to support the proposition that income that is received is taxable though not 
earned. 

I cite these two examples only to show that the author really gets down to 
the roots of the problem—and presents the problem clearly and concisely. The 
tax lawyer who reads the book will be slightly envious that in his early days 


he did not have a Professor LaBrie as a lecturer to get him started on the right 
path. 
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As stated in the preface by the author the work is purely a legal treatise. For 
this no apology is needed. As the author says, the Canadian statute law does 
not provide a code of law on the meaning of income and “presents a very dis- 
jointed picture.” He adds: “Moreover, unless the approach and substance of 
the case law on the meaning of income is clearly understood the extent of this 
inadequacy cannot be readily appreciated.” 

The author has divided the work into three parts: Part One, “Introduction,” 
which deals briefly with the Canadian and English income tax acts and con- 
tains an entire chapter on “The Meaning of Income”; Part Two, “Gross In- 
come,” which devotes one chapter each to “Income from Business,” “Income 
from Property,” and “Income from Personal Services”; and Part Three, “De- 
ductions,” which is divided into three chapters—‘“The Problem of Deductions,” 
“Commercial Principles under the English Act,” and, finally, “The Trend of 
Canadian Decisions.” 

Merely to say that the book is a good book is to do the author an injustice— 
it is indeed an excellent work and one of the finest le gal treatises to come from 
a Canadian author in many a year. The selection of cases for analysis, the 
manner in which the author summarizes the facts to present them for con- 
sideration, his penetrating analysis of the facts and reasons for judgment, and 
finally the clear and logical presentation of the proper principles to be educed 
from the cases leaves nothing to be desired. 

Professor LaBrie shows how carelessly the English cases have been applied 
because of the difference in the statutes in Canada and England, and how 
dicta from English cases have been wrongly construed and applied. 

Undoubtedly the best part of the book is that dealing with “The Problem of 
Deductions.” I recommend that any person interested in purchasing the book 
read pages 227-43, “Applying English Decisions to Canadian Acts”—he will 
then buy the book! This is LaBrie at his best—clear and penetrating analysis. 

Chapter vu, “Commercial Principles under the English Act,” is a chapter 
that every lawyer interested in this phase of income tax problems should read. 
I doubt if anywhere will he find as concise a presentation of the problem of 

“remoteness of expenditure” and the “non deductibility of capital expendi- 
tures.” Chapter vi, “The Trend of Canadian Decisions,” presents an analysis 
of the following cases: Dominion Natural Gas Co. Ltd., The Kellogg Company 
of Canada Ltd., Siscoe Gold Mines Ltd., Anglo-Canadian Oil Company Ltd., 
Montreal Coke and Manufacturing Co., Imperial Oil Ltd., Hudson’s Bay Com- 
pany. This is an extremely fine piece of work and shows how clearly wrong was 
the basis for the decision in the Dominion Natural Gas Co. Case. The author 
does not dispute the correctness of the result. It is results arrived at by the 
wrong process of reasoning, however, that create precedents which in turn 
create confusion and bad law and unjustified results in the cases that follow. 
If Professor LaBrie’s book were read with care by the legal profession, and the 
principles he sets forth clearly understood, it might tend to go a long way to- 
wards correcting wrong trends in decisions. 

In conclusion, I have only this to add: Professor LaBrie’s book is one that 
every tax lawyer will want to read and have in his library and every law stude i 
could make no better use of any spare time he may have than to spend i 
reading every one of its 367 pages. Not since reading Dr. Victor Mitc hell's 
monumental work on Canadian Commercial Corporations have I been as 
impressed by the work of any Canadian author. It is to be hoped that in the 
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years to come this work will be continually brought up to date and that it will 
see many editions. 

Frank M. Covert 
Halifax, N.S. 


International Law: Cases and Materials. Edited by W. W. Bisuop, Jr. New 
York, Toronto: Prentice-Hall, Inc. 1953. Pp. xxvii, 735. $9.75. 


THE PROBLEM of an effective introduction to the study of international law has 
been the subject of much discussion. It is generally agreed that a superficial 
survey of all international legal materials or, the other extreme, undue em- 
phasis on the instructor’s particular interests are to be avoided. Professor 
Bishop makes an excellent approach to the problem through his International 
Law: Cases and Materials. 

Professor Bishop’s arrangement is not unlike other American casebooks on 
the subject. He considers the first two chapters the most important. The first 
is entitled “Nature, Sources and Application of International Law.” These 
materials are most carefully selected and are effective in affording an evolu- 
tionary comparison with our national laws and institutions. They also con- 
tain considerable basic information and substantive legal principles. The 
student is enabled to perceive the unique character of international law, its 
scope, its limitations. This chapter assists in ridding him, at the outset, of in- 
evitable skepticism towards international law as law, which most students have 
in some degree. The reviewer thinks that the introduction to an introductory 
study in international law is most important and that Professor Bishop’s 
approach is most adequate. The second chapter deals with international agree- 
ments, ranked second in importance by the editor as they are the means by 
which most substantive rules of international law are formulated and followed. 
This chapter is divided into five sections: power to make, process of treaty 
making, effect of international agreements, their interpretation and modifica- 
tion. Some criticism may be offered with respect to this chapter in that it does 
not illustrate the use of the international agreements as a basis for international 
organization today. Indeed Professor Bishop’s materials contain very little on 
international organization. Doubtless he would reply that most of the legal 
problems of international organization are questions of interpretation and 
application of the revelant treaties. 

The six chapters following deal with fundamental international legal situa- 
tions designed to give the student the necessary background and familiarity 
with international legal terms for an analysis of international legal problems. 
Chapter m1 is entitled ““Membership in the International Community.” In this 
chapter, Professor Bishop looks at what constitutes an international legal per- 
sonality and the effect of recognition in the international society. It is note- 
worthy that he places special emphasis on the individual as a subject of inter- 
national law and his materials are selected to illustrate the more important 
position they have now than in 1945. Chapter rv is a brief chapter (37 pages) 
on territory and territorial sovereignty. Chapter v is concerned with nationality 
problems. Although questions of nationality are for the most part of domestic 
concern, it is certainly necessary to make, as the author does, an inquiry into 
the international character of nationality laws. It is also very brief, only forty 
pages being devoted to it. Chapter vi raises some jurisdictional problems. In 
the introduction to the chapter the editor says that “we are concerned in this 
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chapter with that part of international law which distinguishes the situation in 
which a state may lawfully take action with respect to things, persons, and 
events, from those situations in which it is not the one which may lawfully do 
so.” This chapter contains the most case law. It is not too analytical but covers 
a wide field comprehensively. Chapter vu deals with “State Responsibility and 
International Claims,” which roughly corresponds to the field of tort in national 
law. The eighth and final chapter is entitled “Force and War.” This makes a 
good conclusion to an introductory study as war crimes and the Nuremberg 
trials provide an excellent vehicle for a review of the present state of inter- 
national law. 

From the standpoint of using these materials in a Canadian school there 
might be a few criticisms. First there is a predominant selection of American 
illustrations. This is especially true in chapter n, “International Agreements,” 
where, consequently, a considerable study of American constitutional law is 
necessary to use the materials intelligently. However, this is not fatal for several 
reasons. First, international law is international law. Second, we can often 
obtain a better understanding of our own law and institutions by comparing 
them with those of another state. Third, the American Constitution is a model 
of most of the modern constitutions of the world and a general understanding 
of constitutional law is vital in this subject. The second objection is the time 
element. Most Canadian schools have not the same amount of time to devote 
to such a course in international law as American schools. Consequently it will 
be necessary to cut down on these materials. In a footnote to his preface, the 
editor suggests that full coverage be given to chapters 1, m, and vu, selecting 
only a little from chapters m, Iv, v, and v1, and omitting all of chapter vim 
(except perhaps the Nuremberg War Crimes Trials). The reviewer’s only com- 
ment on this suggestion is that chapter vi on jurisdiction may take precedence 
over chapter vi. 

To conclude, the emphasis of Professor Bishop’s International Law: Cases 
and Materials is on the functional legal approach to an effective introduction 
rather than on political institutions, economic and social factors that influence 
international law. I think that no one will seriously dispute this approach in a 
law school. On the other hand, concise, adequate, and comprehensive notes 
supply ready access to such related material and study on selected topics. The 
value of the book should extend beyond the classroom. As Professor Bishop 
justifiably says, “The book should also be of interest and of help to the lawyer 
or layman who wishes to get through unaided study a better understanding of 
the legal side of international life.” 

J. McL. Henpry 
Dalhousie Law School 


Public Policy: A Comparative Study in English and French Law. By DENNIs 
Lioyp. London: University of London, The Athlone Press. 1953. 18 s. 


Mr. Lioyp’s comparative study of public policy in English and French law is 
the first volume in a new series of legal monographs published under the 
auspices of the institute of Advanced Legal Studies at the University of Lon- 
don. 

It is indeed a promising beginning. Mr. Lloyd’s study makes an important 
contribution to the growing literature on comparative law and also to the 
comparative study of ways of legal thinking. The approach to the problem of 
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public policy, for which the French equivalent is the dual notion of ordre pub- 
lic et bonnes maeurs, is very different from the English approach. As in so many 
other fields, the French notion, and its development by jurisprudence and doc- 
trine, is to a greater extent based on general principles than the English 
approach which is pragmatic, empirical, and diffident. As Mr. Lloyd points 
out in the concluding chapter, one can go so far as to say that the French 
approach the problem of limiting the validity of agreements and freedom of 
contract by superior concepts of public order and morality with gusto and 
conviction, while the English courts have been notoriously shy in using the 
“unruly horse” of public policy, regarding it as an alien, though occasionally 
inevitable intrustion in the sphere of law proper. Given this difference of 
approach, it is all the more remarkable how close the two systems come to each 
other in their practical results. 

Mr. Lloyd’s arrangement of the topics discussed follows in general Ripert’s 
classical “La régle morale dans les obligations civiles.” Under the heading of 
public order, such matters as the validity of gold clauses, restraints on aliena- 
tion, agreements ousting the jurisdiction of the courts, or interference with the 
proper working of the public service are discussed. Under the heading of 
morality (bonnes maurs), such matters as restraints on freedom of marriage, 
work, or religion, are discussed as well as the validity of agreements fostering 
sexual immorality, gambling, and others. A separate chapter is devoted to the 
important issue of public policy in private international law and another— 
perhaps the most interesting of the whole book—to a comparison of the 
creative function of the judiciary in both systems. 

The book is clearly and closely argued throughout, and an astonishing 
amount of comparative material is contained in its 157 pages. In the first part, 
which compares the attitudes of French and English law to a number of specific 
problems of ordre public and bonnes macurs, the differences between the two 
systems are on the whole those of approach and nuances rather than of sub- 
stance, except perhaps in the field of restraints on freedom of marriage, where 
English law appears to give a latitude to the validity of restraints which the 
French law does not accord. Here and in some other fields, the aversion of 
English courts to the invocation of semi-philosophical concepts such as public 
policy is apparent. 

In a most interesting chapter on the use of ordre ee and public policy 
in private international law, Mr. Lloyd’s study shows that — law has, on 
the whole, been less insular than English law. He also underlines rightly that, 
while the direct and avowed use of public policy as a means of excluding the 
application of a foreign law by the English courts has not been very great, a 
great deal of indirect public policy has been injected through the classification 
of legal concepts, and by the very dubious but unquestioned assumption that, 
in any divorce suit instituted in England between foreigners, English law must 
be applied as a matter of course. Unlike French law, English law has no dis- 
tinction corresponding to that between arog public externe and ordre public 
interne. It has greatly restricted the scope of the so-called Personalstatut in 
family matters and thus deserves Mr. Love’ s strong criticism of the insularity 
of the English approach. Canadian readers will be interested in Mr. Lloyd’s 
analysis of Re Noble and Wolfe and Re Drummond Wren, the latter case a 
bold and imaginative application of public policy to the problems of racial 
covenants. Mr. Lloyd’s criticism of the judgment of Mackay J. in Re Drum- 
mond Wren seems scarcely consistent with his general approach. 
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As regards the creativeness of the courts in developing the law by the 
use of the concept of public policy, Mr. Lloyd points out that both English 
and French law have from different systematic premises arrived at similar 
positions. ‘The way in which the French courts have developed the law through- 
out the latter part of the nineteenth and the earlier part of the twentieth 
century, beyond the general and often antiquated provisions of the Civil Code, 
is now common knowledge. On the English side, the judicial development of 
the law is due to ingenuity in the application of precedent, various ways of 
statutory interpretation, and other indirect means rather than to the open use 
of public policy. 

The Institute of Advanced Legal Studies is to be congratulated on its new 
venture, and on its auspicious inauguration. 

W. FRIEDMANN 
School of Law 
University of Toronto 


Family Law. By Jack Hamawt. London: Stevens & Sons Limited [Toronto: 
The Carswell Co.]. 1953. Pp. lxxvi, 364. $9.50. 


THis is a new study of the law applicable to the relationships revolving around 
the family, but largely and wisely excluding problems of divorce, taxation, 
testate and intestate succession in their relation to the family. The need for 
a new and fresh book in this field has been apparent for some time. Eversley 
was a great book in its earlier years, but today needs a complete rewriting. 
Mr. Hamawi has endeavoured to provide this to an admittedly limited extent: 
“I have striven for simplicity and brevity of style, feeling that og reader, 
whether practising barrister, busy solicitor, overworked student, or harassed 
social welfare worker, is more concerned to find quickly what is the law than 
to consider what it might have or ought to have been.” And on the whole a 
healthy simplicity has been achieved by discussing each of the problems arising 
under the various relationships, sometimes even to the extent of considerable 
repetition but more often to abundant cross-referencing. There are twelve chap- 
ters, the first four dealing with capacity and contract to marry, celebration of 
the marriage and its proof, followed by two on matrimonial domicil (largely 
in its conflicts sense) and home (name, home, consortium, etc.). Maintenance, 
property, and aan problems as between husband and wife complete the 
discussion of the rights between the spouses. In three final chapters, there is a 
quick survey of the law with respect to infants, including the child’s relation- 
ship to its parents or guardians, natural or otherwise. 

Apart from the first part dealing with marriage, the presentation is in fact 
simple and straightforward. But the early part could stand further organiza- 
tion, especially chapter m where each form of marriage celebration might 
be linked with its appropriate requisites (banns, licence, etc.) in place of the 
rather piecemeal presentation which gives no complete picture of any form 
or method of celebrating the marriage. The terms “licence,” “special licence,” 
“common licence,” and “certificate” are freely used without any helpful chart 


or sufficient description. Starting with a picture of the whole, a rewritten 
chapter would be much simpler and leave out much repetition. The true effect 
of a failure to comply with such forms would also be clarified. The title to 
chapter 1 should probably read “The Contract to Marry” rather than “The 
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Contract of Marriage” in order to give a clearer picture of what is to be found 
there. In the same chapter a clearer delineation between mistake, misrepre- 
sentation, and fraud as a defence to an action for breach of promise of mar- 
riage and as a basis for a petition of nullity might be made (pp. 24-6). Also 
“physical defect” is not defined, thereby rendering the tables of possible de- 
fences to a breach of promise action uncertain (pp. 30-2). There is, however, 
apart from the above, no serious defect in the work as it is designed—a handy 
reference guide. The author is to be congratulated upon the manner in which 
he has not only presented his material, but so thoroughly documented his 
statements with full and careful notes to statutes and cases. In this respect the 
book is of very great use to the English practising lawyer, with its ready refer- 
ence to the ever growing statutory provisions. On the whole, the short sum- 
maries are reasonably accurate interpretations of the law, but no reader should 
refrain from checking the material referred to for the limitations inherent in 
generalizations. 

As this is a first edition, some inaccuracies are bound to creep in and I am 
sure the author will welcome short comments. The statement (p. 4) that after 
1929 “any purported marriage by a British subject in any part of the world 
involving a party under the age of 16 is void for all purposes” is obviously too 
wide. It takes no account of British subjects domiciled in jurisdictions (e.g. 
British Columbia) where earlier age limits (e.g., the common law 12 and 14) 
prevail. At pages 5-7, in a very detailed discussion of the prohibited degrees of 
marriage, there is no reference to marriages to a divorced spouses’s brother or 
sister. The paragraph (pp. 8-9)—with respect to a domiciliary incapacity to 
marry being ignored in England when the marriage is cele brated there—rather 
free ly accepts a some what doubtful proposition. The text to footnote 61 
(p. 54) as to Jewish marriage might be clarified. The statement (p. 81) that 
English courts will only recognize a foreign divorce validly dissolved by the 
law of the “matrimonial” domicil of the couple is supported by a reference to 
a statute which has nothing to do with foreign divorces—in fact it provides 
English courts with power to grant divorces upon a basis other than domicil, 
e.g., residence. It is questionable whether the attempt at pp. 14-16 to set out 
in general terms the bases for recognition of foreign divorces and decrees of 
nullity is useful in the absence of a comprehensive analysis. In the discussion 
of domicil, it is said that the burden of proof, “is on the party asserting it. 
Where that party is a wife petitioning for a divorce and alleging that the Eng- 
lish courts have jurisdiction, that burden will easily be discharged” (p. 94). 
Will it be? And at page 101 in connection with loss of domicil it is suggested 
that an intention to abandon the domicil may be precluded by abandoning 
the matrimonial home in breach of duty. Is it clear that a condition precedent 
to a testamentary gift requiring the beneficiary to “change” his name is void? 
“Use” and “disuse” may be uncertain, but mere change of name may well not 
violate public policy (p. 107). Infant sons are omitted from the list of depen- 
dants who may claim under the Inheritance (Family Provision) Act, 1938 
(p. 154). “Dominion” is used rather freely on pages 206-7 without realizing 
the rather technical meaning which it has probably acquired. 

In the examples of problems illustrating questions of title to marital prop- 
erty, it is suggested that where the “husband buys a car, declaring (cither 
actually or by implication) that it is for his wife’s use . . . if the declaration 
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is sufficient at law to constitute a trust, the husband will hold the car on trust 
for the wife” (p. 209): it would have been helpful to indicate in what cir- 
cumstances the declaration might be sufficient. Mere declaration that the car 
is for her use is not usually enough. At page 212 “constructive trustee” is used 
with respect to property held by one spouse for the other: in so far as this term 
has a technical meaning referring to those situations where the court imposes 
a trust (regardless of the parties’ intention or not as to a trust) in order to 
avoid an unjust result in circumstances amounting to fraud, another term 
(perhaps “implied”) might be chosen for present purposes. And in the dis- 
cussion of the illustrations that follow where it is said that the court has found 
one spouse trustee for the other (pp. 212-13), it is not made clear in the first 
two illustrations that while a husband may buy a chattel (e.g., a carpet) for 
the home and for the use of himself, his wife, and family, that chattel may 
remain legally the husband’s and he may withdraw it from use by others at 
any time he desires. I suggest that the bald statement, that no presumption of 
gift to the wife arises where the marriage is void, is too strong (p. 214). The 
implications of Re Schebsman upon Re Clay and other cases is lost by an em- 
phasis upon the particular facts involved in Re Clay (p. 224). The term 
“settlement” has acquired a special meaning for ae purposes, not least 
of which is in connection with the variations upon divorce (discussed at pp. 
235-43) : some indication of what transfers of property by spouses are and 
are not settlements for this purpose would be helpful. The effect of an Eng- 
lish adoption as vesting “‘all the rights and duties of a parent” in the adopting 
parent is somewhat wide—only with respect to the specific things listed, even 
in the new act of 1950 (p. 303). It is not at all clear that a citizen adopted by 
an alien loses citizenship (p. 304). The statement that whether an adopted 
child “falls within the terms of a will or other [sic] deed inter vivos, is a matter 
of construction” (p. 304) is true, but it is aided by a statutory presumption 
since 1949 that a reference to a “child” includes an adopted child. The test 
applied today by English courts in determining the validity in England of a 
legitimation by subsequent marriage abroad is not, as stated, “whether the 
child could be legitimated by the law of the domicile of the father at the time 
of its birth, for it is that law which regulates the position once for all” (p. 336). 
By the statute referred to, the rule and effect of the cases cited are changed. 
Legitimacy should also be distinguished from legitimation. 

The format is good, including useful black type sub-headings, not always 
inserted in a logical manner, however. The table of cases fortunately gives 
complete citations, saving much text space. A sensible simplification of names 
of cases reduces the second name to a single letter where it is the same as the 
first—thus Baker v. Baker becomes Baker v. B, a considerable saving in a book 
on family law. One case is listed inaccurately-—-there is no case Brown v. B: 
it should be, at p. 223, Bown v. B, and, at p. 218, Brown v. Brash. The table 
of statutes is properly broken down into specific section references. Occasional 
references to longer periodical materials are given. In keeping with the pur- 
pose of the book, little use is made of materials outside the British Isles (about 
seventeen recent Commonwealth cases). 


GitBert D. KENNEDY 


Faculty of Law 
University of British Columbia 
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Advocacy: Its Principles and Practice. by R. K. Soonavaa. With an intro- 
ductory note by the Honourable Mr. Justice M. C. Cuacta, Chief Justice, 
High Court of Bombay. Bombay: N. M. Tripathi Ltd. 1953. Pp. xii, 957. 


Tuis is a fascinating book. According to prevailing standards it is therefore 
unlikely to be a good book. Whether consciously or not lawyers and legal 
authors tend to be exceedingly colourless in their public critiques of law and 
a drab portrayal, because it is the usual one, has become a measure of fitness. 
A book as stimulating and gripping as Mr. Soonavala’s is bound to be suspect 
in the field of legal writing where unfortunately “heavy” substance is deemed 
to be only coextensive with “heavy” writing. Why this is so escapes this re- 
viewer. Perhaps it is because lawyers as a lot are inclined to be ove rly sophisti- 
cated with respect to their discipline and therefore consider it unseemly to 
treat it in a vivid and interesting manner. Perhaps the pedantry which is so 
characteristic of much legal writing is a manifestation of a superiority or snob- 
bery complex which is not entirely unnoticed in the ranks of the profession. 
Perhaps again the surfeit of obtuseness and academic vagaries found in so 
many reputable texts and speeches is to impress the uninformed layman that 
the law will be absolute ly unintelligible to him unless he hires a lawyer (whose 
fee varies directly with the “complications” which can be so ostentatiously 
flaunted). Probably the real reason, an equally uncompelling one, for the 
dogged dullness permeating legal discussions is the “sacred cow” character 
generally assigned to LAw and the corresponding obeisance that must be profer- 
red to it. As lawyers we do not talk about the law so much as we pontificate. 
We do not speak of non-conformist realities so much as we give lip service 
to fullsome, but empty, platitudes. The same lawyer who spouts before an 
audience that “the end of the law is justice” is privately concerned with win- 
ning his cases, something entirely different. Aphorisms sound impressive but 
their cash value is negligible (except on the after-dinner speech circuit) and 
much that is written and spoken about the law is rank hypocrisy in the author. 
Whatever the reason or reasons the fact remains that most textbooks are almost 
studiously uninteresting and if for no other reason this book is worth reading 
simply because it is not in that category. 

One of the main reasons why this book is so fascinating is that the author is 
so refreshingly frank. What he does is simply to give his ideas on the private 
concern of every barrister, that is, the art of successful advocacy, a euphemism 
for how to win cases which, in turn, connotes the vulgar problem of how to 
attract clients. No one pretends (except in public) that the result of every 

case is a triumph of that ephemeral notion called justice. What we do realize 
(in private) is that whatever the inherent goodness, badness, or mediocrity 
of a lawyer’s case, he stands a fair chance of selling it if, like any product, its 
marketing is well managed. It is not sheer learning or sheer wisdom or sheer 
“justice” in his cause that will win a lawyer his case. His winning is a product 
of many elements whose sum total is good management and some of these ele- 
ments are never admitted in many respectable texts as forming part of the 
lawyers’ arsenal or affecting the course of the law in action. Mr. Soonavala 
does admit these elements and underscores the necessity of cultivating them. 
His book may not be “respectable” but it rings true. For pedantry and deifica- 
tion and empty pockets he substitutes pungency and the earthy machinations 
of earning a good income by success at the bar. 

Examples of this strikingly realistic approach appear early. In the first or 
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introductory chapter we are told: “As far as possible a lawyer’s office must 
be near the Court House. [It] is a distinct asset. . . . The first client will judge 
you by the type of clothes you wear and the kind of chair you sit on. An initial 
expense in decent furniture will pay good dividends in the end. If you want 
to acquire a large practice on the commercial side, your office must be situated 
in the heart of the town, preferably near a bank or post office.” 

Chapter m is entitled quite blatantly “How to Acquire a Large Clientele.” 
The author leads off with the question, rhetorical as it turns out, “Is there a 
formula for getting clients?” His answer: “. . . yes, there is. Do not despair, 
do not falter. This book ought to bring to you a message of hope.” The formula 
that the author then advises is pretty much of a capsulized version of Dale 
Carnegie’s How to Win Friends and Influence People which is quoted exten- 
sively. Among the thirty-seven precepts occur the following: 


Smile as much and whenever you can. 

Be hearty in your approbation and lavish in your praise. 
Never tell a man he is wrong. 

Let the other fellow feel that the idea is his. 

Appeal to the nobler motives. 


The rest are along the same general lines. The way to a large clientele seems 
to be hypocrisy and sycophancy posing as honesty. Evidently success is to be 
achieved at all costs. 

It is not surprising that Mr. Soonavala gives a negative answer to the 
troublesome ethical problem, should a lawyer defend a client whom he con- 
siders to be guilty. The usual answer to this question, at least when it is de- 
bated or expressed publicly, is that there is nothing wrong in accepting the 
case and some go so far as to say that a lawyer would be ethically wrong if he 
refused to take it. The usual basis for this answer is the pious rationale that 
no man is ever guilty until he is so proved in law and for a lawyer to prejudge 
his client’s guilt is an unwarranted assumption of the roles of judge and jury. 
On this high plane it is of course of no significance that the opinioned pre- 
judgment of a trained lawyer is almost invariably confirmed by the legal judg- 
ment. But this coincidence is noted in practice and the considerations that are 
most likely to impel a lawyer to defend a man whom he believes is guilty (that 
is, a “hopeless” case) are not nearly so high-sounding. Generally a lawyer will 
defend a hopeless case only if he is unfortunate enough to be a court appointee 
or if he is likely in any event to receive good remuneration or good publicity. 
When lawyers are likely to receive neither it is surprising the number who will 
refrain from practising what they preach. Hopeless cases make losing cases and 
competition for clients will not allow the luxury of too many of these. Mr. 
Soonavala says that a lawyer should not defend a person whom he believes is 
guilty but his reasoning at the outset seems to be a trifle obscure. His reason 
is that “a deep-seated mistrust in the righteousness of your client’s case may 
hinder the proper conduct of a trial. The urges of the subconscious will al- 
ways break through the tight cordons of self control and discipline.” So far 
the author has substituted as the foundation for his negative view a rationale 
which is just as unconvincing as that adopted by the proponents of the more 
orthodox view. His obliqueness is clarified by the next sentence: “Therefore 
follow the rule of never accepting a brief unless you believe in your client’s 
case. That will enhance your reputation and increase your practice.” 
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Another bit of meaningless floss which the author deftly ladles off the top 
of the legal cauldron is the concept of the inviolability of judges. The salutory 
principle that the justiciary is entitled to respect has been extended to mean 
that all judges are above reproach and their works almost so. One rarely reads 
anything nasty about a judge. Criticisms of his decisions have reached a fine 
art of humble diplomacy that has reduced the criticisms to guarded self- 
effacing submissions interlarded with formalized compliments and the critics 
to amorphous beings patterned on Uriah Heep. Mr. Soonavala is no such 
nonentity. From him we learn that “Sir William Bovill was not a satisfactory 
judge. He had a fondness for perpe tually interrupting and putting forward 
views of his own.” Lord Campbell “was somewhat addicted to browbeating 
[and] usually got it all his own way. [He] had little pig’s eyes and his voice 
was thin and weak.” Likewise Lord Justice Knight Bruce and the great Ellen- 
borough are the targets of some stinging observations just like any “other mor- 
tals. (It is to be noted that these judges are all dead.) 

The bulk of the book concerns the connect of examinations-in-chief (33 
rules) and cross-examinations (93 rules and 22 hints). In general the treat- 
ment of these rather unwieldy topics is excellent. However, in this reviewer's 
opinion, the author has created an unnecessarily elaborate framework of rules 
and axioms and has subdivided too numerously and too finely. Many of these 
rules simply repeat each other in slightly ~_ rent language, some are so trite 
that they can hardly be dignified as rules (e. g. rule ! ‘Try to focus the mind 
of the Judge or the Jury on the fact that you are ae to prove), some are 
uselessly vague (e.g. rule 7, “A skilful examiner conducts his examination in 
such a way as not to render the witness an “4 prey to the cross-examiner) , 
and others are of doubtful validity (e.g. rule 33, “When the presiding Judge 
objects on a point of law submit gracefully fe ‘do not start disputing it). If 
the author had contented himself with choosing and elaborating the general 
cardinal principles of examinations rather than seeking to develop a high fre- 
quency system of numbered observations he would have been more coherent. 
As it is the flow of his remarks is too often obstructed or too narrowly chan- 
nelled by a multiplicity of separate compartments. Too minute a breakdown 
results in artificial distinctions without real import and unnecessarily raises a 
corresponding number of quibbles and reservations in the reader. 

The real value of the book, however, does not lie with these abstract postu- 
lations but rather with the illuminating examples taken from cases (actual and 
mythical) used to illustrate the rules in practice. The author has chosen his 
cases carefully. Not only do they contain the particular techniques, or lack of 
them, which he wishes to emphasize, but they are also cases which are inher- 
ently exciting quite apart from any object lessons that might be drawn from 
them. They are, in short, very readable cases. The author draws heavily from 
the Notable British Trials series with its verbatim records. Dry precepts of 
cross-examination shake off their dust when Doctor Crippen and Oscar Wilde 


step into the box. The stereotyped dogmas of McNaughton’s Case take on 


added lustre and interest when applied to the insane assassin of President Gar- 
field. There are, without a doubt, many cases which could adequately deal 
with any given point of law or of legal technique but if such a case also in- 
volves such personages as W. S. Gilbert, Lord Kylsant, Lord Nelson, or the 
Prince of Wales, its contents will be better appreciated because it will be 
better read. Similarly, apart from personalities, if the cases involve circum- 
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stances that are fantastically weird (such as some Indian cases discussed by 
the author) or highly revolting (like some involving Judge Samuel Leibowitz) 
or are particularly poignant (like the Archer-Shee Case) they will be cer- 
tainly read and their less glamorous legal substance will be at least exposed 
to the reader. It is just such a parade of attractions that Mr. Soonalava mar- 
shals and that provides the tasty seasoning to some digestible but otherwise 
often uninteresting meat. 

The book is compendious enough not only to give a broad sweep to the art 
of advocacy but also to enable the author to particularize in specific and 
troublesome instances of its application. The reader thus gets a commanding 
view of its ambit from horizon to horizon and yet is still able to localize the 
outcroppings of individual problems. For ex cample, some broad general ob- 
servations can be made with respect to examinations in murder cases. The 
author however goes much further into detail and illustrates the art of success- 
ful examinations in the context of specific types of murder (e.g. by poison, by 
gunshot, by drowning, etc.). Similarly the author gives a general picture of 
how to treat witnesses but then goes on to classify witnesses into particular 
categories each involving a shifting of technique and different shadings of 
approach which defy subsummation under a generalized discussion. How 
thorough the author is in this last respect is shown by his breakdown of wit- 
nesses into classes as follows: the Exaggerating Witness, the Truthful Witness, 
the Partially Truthful Witness, the Totally False Witness, the Stubborn Wit- 
ness, the Callous Witness, the Witness with Convictions, the Tutored Witness, 
and so on. He further classifies witnesses as to sex and vocation (the artist 
witness, the police witness, etc.). In fact just about every possible type of 
witness is considered somewhere in this book and the same thoroughness pretty 
well characterizes every other topic dealt with. And the range of topics is 
immense. One finds everything from the cross-examination of a pretty girl 
with shapely legs to a formula for giving poison safely to infants and a table 
to determine the number of pellets in one ounce of Newcastle shot (soft). 

R. S. Mackay 

School of Law 
University of Toronto 


Le Droit civil de la province de Québec: modéle vivant de Droit comparé. 


By Louis Baupourn. Montreal: Wilson & Lafleur. 1953. Pp. xvi, 1366. 
$28.00. 


THE main purpose of this important and massive work is not an up-to-date 
analysis of the civil law of Quebec, although it is, among other things, a com- 
prehensive treatise of Quebec law. Professor Baudouin’s principal objective 
is the analysis of the law of Quebec as a “living model of comparative law.” 

It has often been remarked that Canada is a natural centre of comparative 
legal studies, being alone among the Western countries in having, in compara- 
tive purity, a common law system and a civil law system living side by side. 
Only Canadians know, however, how little use has been made of this oppor- 
tunity, especially on the part of the common law provinces. Professor Bau- 
douin’s work will do a great deal to fill this gap, for he compares the law of 
Quebec not only with that of France but also with the approach and institu- 
tions of the common law. He rightly regards the modern law of Quebec as one 
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which, despite the adoption of the French civil law, has become a melting pot 

of civilian and common law influences. Throughout the volume, a skilful and 
lucid comparative evaluation is made not only of the analytical but also of the 
sociological factors which have moulded the law of Quebec. 

The book begins with a short general excursion into legal philosophy which 
might well have been left out, without injury to the value of the book as a 
whole. It is too short and eclectic to be of much value, and contains a re- 
markable statement that makes Kelsen appear as a Hegelian! (p. 45). The in- 
troduction is followed by a discussion of the origin of the civil code of Quebec, 
and by a most illuminating comparative study of the judicial process in French, 
English, and Canadian law. This chapter shows how the very desire to pre- 
serve the integrity of the French tradition, coupled with the integration of the 
Quebec courts in a federal appeal system has caused the Quebec doctrine of 
precedent to move steadily closer to the common law approach and away from 
the French system. 

The rest of the book follows the principal divisions of the code and there- 
fore deals with the rights of persons, of the family, of property and possession, 
of obligations (contract, quasi-contract, delicts). This is followed by a dis- 
cussion of personal and real security, and a chapter on family property 
(patrimoine familial) which might more conveniently have been discussed in 
connection with family law and the institution of marriage. This is followed 
by a discussion of the law of succession, and of the institution of the fiducie, an 
almost unique introduction of common law trust conce pts into a civil law 
system. 

The concluding section deals with what the author calls “‘les trois dominantes 
du droit civil,” the theory of proof, the concept of public order and good 
morality (ordre public et bonnes murs), and the theory of abuse of rights. 

The learning which has gone into this volume is immense, and the author 
is a master of the comparative process. He does not just juxtapose the solution 
of one law beside that of another, but constantly compares the approach, the 
reasons, the consequences, and what one might call the atmosphere of a par- 
ticular problem. Moreover, he traces the evolution of the law of Quebec in 
the light of social, philosophical, and economic developments, and this gives 
the work unity as well as vivacity. Inevitably, certain parts of the books are 
stronger than others. The common law excursions are often too brief to be 
accurate, for example, in regard to the significance of public policy in the 
common law. It is difficult to single out chapters of particular interest. Those 
which the present reviewer has found specially interesting are those which 
deal with the comparative evolution of the status of married women in French, 
Quebec, and common law, or the comparative study of the evolution of delic- 
tual responsibility. 

The present reviewer finds some difficulty in understanding why Professor 
Baudouin should have regarded the theory of proof, the idea of ordre public, 
and the theory of abuse of rights, as the three dominant factors in the develop- 
ment of Quebec law. The second of these chapters, that dealing with ordre 
public and bonnes maurs, is somewhat vague and elusive (e.g. by com- 
parison with the recent study of D. Lloyd on public policy in French and 
English law). Nor is it easy to see why the Quebec blend of civilian and com- 
mon law principles of evidence, or its qualified refusal to accept the French 
theory of abus de droit, should be in any way more dominant features than, 
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for example, the Quebec law regarding delictual liability or the status of 
married women. It is to be hoped that in a future edition Professor Baudouin 
will clarify and elaborate this somewhat nebulous conclusion. This, however, 
does not detract from the importance of the theme, nor from the great learn- 
ing and the imaginative scholarship that make this one of the most important 
legal publications to have appeared in this country. 
W. FRIEDMANN 

School of Law 


University of Toronto 


The Changing Law. By Sir AtFrep Denninc. London: Stevens & Sons 
Limited [Toronto: The Carswell Co.]. 1953. Pp. 122. $2.00. 


Like many of Lord Justice Denning’s judgments, this slim little volume is as 
weighty in substance as it is modest in length. Among contemporary English 
judges, Sir Alfred Denning is probably the most controversial figure. To many 
of his brethren on the bench, the pace of his reforming zeal is altogether too 
fast, and his approach to legal problems not sufficiently mindful of the slow, 
conservative, and hesitant tempo of the common law, and too disrespectful of 
precedent. But nobody can doubt the impact which Sir Alfred Denning has 
had on contemporary English legal thinking both through his judgments and 
his writing. In the present volume, which is a collection of a number of lec- 
tures, with the common theme of the adaptation of the common law to changing 
social conditions, Lord Justice Denning takes his readers, with almost breathless 
pace, through some of the most important evolutions which have recently oc- 
curred in English law. His emphasis is overwhelmingly though not exclusively 
on judicial adaptations, for his great concern is to show that the common law 
itself, in the hands of judges who do not voluntarily hamper themselves by 
an excessive regard for old rules, forms, and a strictly interpretative role, can 
respond and indeed has responded to even far-reaching social changes. 

The first chapter, dealing with the spirit of the British constitution, is the 
least original of them all; it restates in general language the virtues of the 
unwritten British constitution and the British instinct for compromise between 
justice and liberty. It is in the succeeding three chapters, on the rule of law in 
the welfare state, the changing civil law, and the rights of women, that Lord 
Justice Denning shows to the full his almost unrivalled capacity for expressing 
complex problems in lucid and simple terms, and that he displays that im- 
aginative legal insight which characterizes most of his work. 

Lord Justice Denning accepts the welfare state as a necessity of our time 
but he is insistent that its recognition should be paralleled by a corresponding 
change in the legal status and responsibilities of government. He shows that, 
to a large extent, this has already happened, through the post-war British 
legislation which makes both the Crown and the semi-autonomous public cor- 
porations fully liable at law. Unfortunately, he does not mention the survival 
of the archaic and unjust rule by which the Crown still is presumed not to 
be bound by a statute unless it specifically consents. A particularly interesting 
but controversial section is that in which the author describes the growing 
supervision which the courts exercise over administrative tribunals by means 
of an extension of the prerogative jurisdiction. Since the case of R. v. 
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Northumberland Compensation Appeal Tribunal’ there have been a number 
of decisions in which the Divisional Court and the Court of Appeal have trans- 
formed the limited prerogative supervisory jurisdiction into a revision of 
administrative tribunals on points of law. This is an indirect consequence of 
the absence of a full-fledged system of administrative tribunals in the common 
law. Lord Justice Denning thoroughly approves of this change and he has 
indeed taken an active part in this development, notably in Lee v. Showmen’s 
Guild.* The same development can be found outside England, for example, 
in the use which a number of courts in Canada make of the prerogative writs 
to quash the decisions of labour relations boards. But it may well be doubted 
whether this introduction of half an administrative appeal court system by 
stealth is a proper and desirable way of changing the law, although the courts 
have to some extent been prompted by the need of a stronger protection of the 
individual against authority, be it a public authority, a trade union, or a dis- 
ciplinary professional committee. 

In the chapter on the changing civil law, Lord Justice Denning illustrates 
briefly but incisively a number of changes which have occurred in the law of 
landlord and tenant, of contract, quasi-contract, and tort. His conclusion is 
that, in general, through the development of a “new equity,” the courts have 
succeeded in removing many injustices from, for example, the law of con- 
sideration or the interpretation of the Rent Restriction Acts, but that where 
the “old equity” still reigns, as in the Diplock Case, or in the refusal of a 
remedy where a contract made under the influence of innocent misrepresen- 
tation has been executed, the law remains antiquated and unjust. Sir Alfred 
Denning restates firmly the doctrine which he himself has repeatedly pro- 
claimed from the Bench, that the rules concerning the formation of contract 
as well as its modification or discharge can be summed up in one single prin- 
ciple—that a promise is binding if it is intended to be binding, intended to be 
acted on and is, in fact, acted on. How far this is the actual law may well be 
doubted but it seems that such a principle would be greatly preferable to the 
shattered and discredited remnants of the doctrine of consideration. In regard 
to the law of tort, the observations of the learned author are less full than one 
might have expected but he rightly chastises the unnecessary, confusing, and 
inequitable decisions of the House of Lords in Jacobs v. L.C.C.3 and in Horton 
v. London Graving Dock,‘ as well as the whole absurd distinction between in- 
vitees and licencees. 

The lay reader may not gather from the unassuming presentation of the 
change in the legal status of married women in the next chapter, how much 
Lord Justice Denning himself has done to reshape this branch of the law. Here 
indeed we are near the end of a remarkable revolution. Equity having freed 
the married woman from the former legal tvranny of the husband—this bene- 
fited, however, only the wealthy—modern legislation and more recently judi- 
cial efforts have not only completed the legal emancipation of the married 
woman but begun to acknowledge that marriage is a partnership. Here, as in 
other fields, a comparison with other laws which have developed systems of 
matrimonial community would greatly help the insight in, and the develop- 
ment of, English law. 

If Lord Justice Denning’s judicial and extra-judicial doctrines appear to 

1[1952] 1 K.B. 338. 2[1952]2QO.B 


329 
3[1950] A.C. 361. 4[1951] A.C. 737. 








Reviews OF Books 303 


the more conservative-minded members of the legal profession as verging on 
radicalism, the last chapter of this book will prove a corrective, for here the 
author warmly recommends a return to religion as a guide in the administra- 
tion of law. His conclusion is that “if we seek truth and justice, we cannot find 
it by argument and debate, nor by reading and thinking, but only by the main- 
tenance of true religion and virtue.’ The present reviewer ventures to doubt 
whether Lord Justice Denning has proved his point in the last chapter of his 
book. If it is true that the law requires truth, it is doubtful whether only the 
Christian religion can inspire the love of truth. There is little evidence that 
those who take the oath in the religious form have a better record of veracity 
than those who choose the non-religious form. Among other examples, Lord 
Justice Denning quotes Lord Atkin’s celebrated statement of the “neighbour” 
rule in Donoghue v. Stevenson as an application of Christian principles. But 
surely the neighbour principle as applied in Donoghue v. Stevenson has little 
to do with the Christian love of one’s neighbour but is simply a recognition of 
new legal responsibilities in the age of mass manufacture. 

Enough has been said to show that this small volume is compulsory reading 
for every lawyer who wants to reflect, however briefly, on trends of law in our 
time and on the relation between law on the one hand, and social and ethical 
developments on the other. This little book conveys an immense amount of 
learning and instruction, but it does so in a lucid, simple, and unassuming prose 
which makes it delightful reading. 

W. FRIEDMANN 
School of Law 
University of Toronto 


Encyclopedic Dictionary of Roman Law. By Apotr Bercer. Transactions of 
the American Philosophical Society, New Series, vol. 43. part 2. Phila- 


delphia. 1953. Pp. 333-808. $5.00 (paper), $7.00 (cloth). 


Tue science of law, like any other science, has its own language. Before the 
beginner starts ‘to study the nature of writs” he must learn the meaning of 
the term “writ.” The existence of this technical language, accepted, indeed 
admired, in other sciences, seems to evoke in the layman a violent irritation. 
The person who takes it as a matter of course that he cannot understand the 
scrawlings on a medical prescription thinks he should be able to understand 
at once a conveyance or a deed. The average classical scholar, brought up on 
Cicero and believing that he knows Latin, consults the Digest or the Institu- 
tes, discovers that he cannot understand what is being talked about, and 
promptly gives up in disgust. And unfortunately the many excellent works on 
Roman law, such as those of Schulz and Jolowicz, do not really help him, for 
they too presume a knowledge of this technical legal language. The iuventus— 
and perhaps the senectus—cupida legum needs not the Institutes but a dic- 
tionary. 

Professor Berger in this truly monumental work has produced what is prob- 
ably the best introduction to the study of Roman law. And not of the civil 
law alone; he also includes the criminal Law, so persistently neglected, pro- 
cedural, constitutional, and religious law, as well as those general concepts, fas, 
mos, auctoritas, which form the background to Roman legal thought; especially 
commendable is the article on ius naturale. Since his task is to explain and 
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interpret Roman legal language, a purely lexicographical method would have 
been impossible. A technical language must be understood, it cannot be trans- 
lated, and brief definitions are often either inaccurate or tautological. To un- 
derstand what is meant by “mortgage”—a term untranslatable even into 
Scottish—one must understand the difference between the English and the 
Roman concept of property, and by “heritable bond” the peculiarities of the 
Scottish law of succession. The author therefore follows the encyclopaedic 
rather than the lexicographical method, but the reader must remember that 
this is a dictionary, not an encyclopaedia. This justifies the brief treatment of 
highly complicated and controversial subjects such as comitia. 

Each article is followed by a short but valuable bibliography which renders 
the work almost an index both to the modern literature and to the Corpus 
Juris. 4 general bibliography divided into twenty chapters is appended, which 
will be found invaluable not only by pure civilians but also by classical scholars 
and historians. Every article has also all necessary cross-references, that some- 
times, however, occasion a somewhat complic ated chase through the volume. 
Wishing to find the law of citations I started with the article Responsa and 
only after a prolonged hunt did I run it to earth under Jurisprudentia. 

Besides the terms of classical Roman law the author also includes much of 
the mediaeval and modern jargon. He omits, however, the curious expression 
de cuius to indicate the deceased testator, an expression that is undoubtedly 
puzzling to a beginner. He devotes short articles to the jurists themselves and 
to the Glossators and Post-glossators, but not to any of the great Renascence 
jurists. If Bartolus is considered worthy of inclusion, surely space could have 
been found for at least Cuiacius, Faber, Gothofredus. And the student might 
have been given some explanation of the old almost crossword-puzzle systems 
of references to the Code and Digest, and shown how to reduce them to the 
modern equivalents. Faced by 1. si in emptione § alia causa ff. de contr. empt. 
the student may well throw up his hands in despair! 

Confident that this will remain a standard work for generations and that it 
will be frequently edited, we venture to point out some minor points for re- 
consideration. To say that the Lex Iulia Municipalis is “known in modern 
literature as Tabula Heracleensis because the bronze tablet . . . was found 
near .. . Heraclea” is hardly correct. Surely it is now known as the T.H. be- 

cause a 1 large body of scholars do not consider it identical with the Lex Iulia 

Municipalis. Under signum mention might be made of the Neronian legislation 
on the sealing of deeds. The nature of vadimonia has been now illuminated 
by the Herculaneum Tablets cited in the bibliography. The date of the Lex 
Iunia Norbana is highly controversial and H. Last’s discussion in the CAH 
10. 888-890 should be cited. 


GILBERT BAGNANI 
University of Toronto 


A History of English Law. Vol. XIII. By Sir Wrtt1am Hotpswortu. Edited 
by A. L. Goopuart and H. G. Hansury. London: Methuen & Co. Ltd. 
[Toronto: British Book Service (Canada) Ltd.]. 1952. Pp. xlviii, 803. 
$14.00. 


I wap the privilege of reviewing (Journat, III, 437) volumes X to XII of 
Holdsworth’s History of English Law, which appeared before his death in 
1944. It has now fallen to the lot of his literary executors, Professor A. L. Good- 
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hart and Professor H. G. Hanbury, to complete the history which will end with 
the law reforms of the Judicature Act, 1873-5. The learned editors state that 
they have only added commentaries on Tidd’s Practice and Maddock’s Equity, 
and that the volume is entirely Holdsworth’s own. However that may be, we 
can only congratulate the editors on their success, for, no matter how ready a 
manuscript is for the printers, it is no easy matter to see it through to publi- 
cation. We can afford to neglect their modesty in the light of a fine piece of 
accurate, careful, and judicial scholarship. 

In reviewing the three previous volumes, I pointed out how impossible it 
was for any single reviewer to undertake a minute and critical review, unless 
he possessed in some degree much of Holdsworth’s competence and experience, 
to which I can lay not even the smallest claim. I can only say that the present 
volume is worthy of the great history, and that is the highest and best praise. 
I am glad too to know that volume XIV is already under way and the editors 
hope that their work in preparing it for publication will not be too long. Mean- 
while, we are prepared to await its appearance with the knowledge that it will 
not be the learned editors’ fault if it should prove in any way unworthy of its 
great predecessors. 

Volume XIII is in reality a continuation of a previous part dealing with the 
sources and development of legal reform. The volume begins with a survey 
of the new political, social, economic, philosophical, legal, and religious ideas 
which were abroad; and great and well-known names flit across the pages— 
for example, Locke, Rousseau, Paine, Godwin, and Adam Smith. One name 
stands supreme—Jeremy Bentham. As I read these crowded pages, I could 
not but admire Holdsworth’s intimate knowledge of Bentham’s life, associa- 
tions, influences and of his many varied and uneven writings. Holdsworth’s 
knowledge in this connection is amazing and no student of law, philosophy, 
history, or religion can afford to neglect these authoritative pages, fortified as 
they are by critical and wise examination of Bentham’s achievements as a 
whole. I obtained a view such as I never had before of the man and his work, 
but, then, I only read Bentham under professional compulsion. The section 
deals with an estimate of the pioneers of philosophical radicalism and of its 
opponents and critics, and an excellent view emerges for example of Coleridge. 
Another point comes out at the close of the section which may well be em- 
phasized—all the proposals then and in their future would have proved barren 
had not learned lawyers worked them into the fabric of English law so that, 
while legal reforms were slow, the continuity of the law was preserved and 
they became almost part of the national legal consciousness. 

The second part deals with the period from the outbreak of the war with 
France to the passing of the Reform Act and its consequences. It has four 
divisions: (a) from 1793 to the death of Pitt in 1806; (b) from 1806 to 1815: 
(c) from 1815 to the passing of the Reform Act of 1832; (d) the Reform Act 
of 1832 and its constitutional effects. The whole period is one of tensions and 
strains. In the war, opposition groups flourish, riots are common, the law 
becomes firmer, stricter, and more severe. Moreover, the very word “reform” 
seemed to carry with it criminal implications. Here, as before, men of all sorts 
move across these complicated years—new men appear, new political group- 
ings emerge, all coloured by the prevailing dreads coming from the war situa- 
tion. Yet, Holdsworth never forgets that he is writing a history of English law 
and although he finds it hard to trace the main road and although often he 
goes down narrow enough paths, yet it is a great lesson in scholarship to read 
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how he handles all this mass of international and national emergencies and to 
see that his main object is not entirely lost. With the peace of 1815, the picture 
does not in the least clear. In fact it becomes almost more obscure. The adjust- 
ment to peace proves extremely difficult—there is economic distress, industrial 
and agricultural unrest. Holdsworth, however, is always careful to point out 
and to illustrate that, amid all the chaos, law reform did not wholly become a 
lost cause. Great names emerge as before—for example Romilly and Broug- 
ham. All this is summed up succinctly and carefully. There are periods of re- 
pression and of attempts to deal with all the stress by legislation; and so, slowly 
but surely, events move forward to the Reform Act of 1832. The reader will 
once more note how Holdsworth gathers together his summings up under 
personalities. Never perhaps was the method better illustrated than in this 
volume. The method is used again and the legal history becomes dependent 
on it, as Brougham emerges, and we watch once again how the fine sense of 
Holdsworth’s judgment is applied to this complex character who occupies a 
place, until his death, as prominent as did Bentham. 

The third part may indeed be said to be a commentary on Brougham’s 
activities, and Holdsworth deals with each aspect of the history with uncanny 
skill—courts, reports of commissions, equity. Once more the events do not 
obscure the well-tried method, with law reform ever to the front, as Holds- 
worth is at last able to keep to the main highway of legal history leading up 
to the enacted law and the law reports. This is all very necessary, but I found 
it rather dull. It is never very exhilarating to read summaries of statutes and 
lists of law reports, with which long professional familiarity has perhaps bred 
contempt. However, I must point out that in relation to the law reports, we 
find valuable judgments on the reporters and their offspring which redeem the 
history from tedious lists. The sixth part, too, belongs to the main highway. 
Here we get an excellent and instructive history of the literature of the com- 
mon law, and books at times relegated to the upper regions of law libraries 
and only consulted perhaps for reference take on something of the vitality 
which they once possessed. Indeed, it is interesting to note how many of them 
survive in active use—Jervis on coroners, Archibold on procedure, Russell on 
crimes, Woodfall on landlord and tenant, Byles on bills, Chitty on contracts. 
The section concludes with estimates of the chief justices and other lawyers, 
where Holdsworth’s usual skill sums up famous careers, and the concluding 
paragraphs deal with the work of lawyers in developing the common law. 

Up to this point, we necessarily read the volume at intervals, but we must 
confess that the final two sections on equity and some eminent civilians were at 
once read right through and we found them of the greatest interest. It is invalu- 
able to see all this so finely summed up and to be able to appreciate Holds- 
worth’s methods at their best—the succinct and critical judgments of Lough- 
borough, Erskine, Eldon, Brougham, and, on the civilian side of Stowell, 
of Christopher Robinson and Nicholl. Thus a great volume ends with Holds- 
worth’s method more than justified. In this connection I should like to point 
out that the method leads itself to short reviews of cases, whose influence and 
authority are weighed even to modern judic ial decisions. 

We cannot conclude this summary review without expressing our apprecia- 
tion of the facilities for reference. There is an excellent bibliography, an index 
of names, and a general index; but a special feature, illustrating the general 
method, is a series of eight appendices dealing with references to Bentham, 
Brougham, Eldon, Ellenborough, Erskine, Romilly, Stowell, and Tenterden— 
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a fine compliment to the skill with which Holdsworth justified himself as a 
writer and teacher in finding legal history through legal biography—a method 
to which the editors drew attention in the Preface. In addition, it is a pleasure 
to note how admirably the Table of Contents follows the model of the earlier 
volumes. Once more, we must express to the learned editors and their assistants 
our deep appreciation for a great work carried out with success and worthy 
of their reputation. 

W. P. M. KENNEDY 
School of Law 
University of Toronto 


Cases on Private International Law. By J. H. C. Morris. Second edition. 
Oxford: At the Clarendon Press [Toronto: Oxford University Press]. 1951. 
Pp. xxviii, 417. $5.00. 


PROFESSOR Morris’s BOOK is probably the best case book that has been written 
on English conflict of laws. This might appear to be rather empty praise inas- 
much as there have been so few English case books written on the subject that 
a comparison does not in itself afford much of a test of its value. However 
that may be, this book will likely remain the best of its kind for quite some 
time and certainly no better model can serve others who might want to enter 
the case book lists in the future. 

The book is representative without being unnecessarily compendious, the 
whole, including case extracts and explanatory materials, running to only 417 
pages. The editor uses only 80 leading cases to illustrate the rules and me- 
chanics of conflict of laws and less than 50 pages of discoursive text to expand, 
explain, and synthesize the cases and general law in the context of these rules. 
When one bears in mind the vast grab bag of cases, articles, and texts devoted 
to this subject, the almost unlimited area for debate which it presents, and the 
maze of theories and counter theories it has produced, he can appreciate the 
task of editing and appraising which has been done and done so well by Pro- 
fessor Morris. 

This book simplifies the study of conflict of laws without trapping the un- 
wary in the conclusion that conflict of laws is simple. What it does is spotlight 
the main problems that will arise and underscore the general principles that 
will likely be used in their resolution. It makes the issues clearer by subsuming 
the case selections under rules but the accompanying textual statements remove 
any misconception that conflict of laws is nothing but an aggregate of formulae 
and a push button science. In short the author establishes a basic framework 
for the subject but he also seeks to impress that the framework must be flexible, 
that it should not be bolted together with rigid a priori rules and assumptions. 
There is no doubt that in the past the courts have too slavishly applied fixed 
rules or have too automatically attached decisive importance to one or some 
facts of a highly complex situation. The result has been a mechanical symmetry 
in the law but often it is purely fortuitous that the actual result is also the best 
result. Lately, however, the courts seem to have become more aware of the 
consequence of their decisions and increasingly there is more and more evi- 
dence of the formulation (often inarticulate) of an affirmative policy which 
will permit the forum an enlarged scope of inquiry and enable it to reach 
decisions based on substance rather than logarithms. 
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The recent case of Travers v. Holley! is as typical of this new liberalism as 
the perpetuation of the tort rule in Phillips v. Eyre is typical of the old idea 
that certainty is the highest value. Professor Morris shows a heartening scep- 
ticism towards the venerable immunities which have tended to ossify much 
of conflict of laws, and the present climate of the courts appears to support 
him. 

A book of such general excellence as this is not likely to receive much critic- 
ism but it merits some. The 80 cases that are selected as the nucleus of the 
book are satisfactory in themselves but a few additions to that number might 
be in order in some instances to further illustrate and clarify the principles for 
which they stand. Only one case (In re Cohn) is used for the topic of charac- 
terization, admittedly one of the most difficult areas in conflict of laws. One or 
more of the several fairly clear-cut cases on characterization might be added 
or at least noted to the Cohn extract.” 

The cases used to illustrate the renvoi are not the clearest that could have 
been used to illustrate this most difficult of all conflict of law theories. In each 
of the three cases reproduced (Annesley, Askew, and Ross) there is an un- 
necessary difficulty superadded to any proble m of the renvot, that is, the hiatus 
in reasoning whereby the English courts interpreted a reference of the foreign 
law to the national law of a British subject as indicating a reference to English 
law. Furthermore, in at least the Annesley Case, it would appear that the Eng- 
lish court was misled both as to the conflict of law rules of the foreign jurisdic- 
tion and as to the theory of the renvoi adopted by that jurisdiction? These 
cases should be retained despite their inherent defects because at least they 
are representative of the different areas of application of the renvoi, but there 
are also some cases which, having fewer ragged edges, might be better adapted 
to illustrating its basic operation.* 

The cases defining “penal laws” for purposes of conflict of laws are rather 
one-sided. They deal with the more obvious cases of state actions for penalties 
and confiscatory decrees but no mention is made of perhaps a more common 
type of “penal law,” that is, discriminatory laws: for example, the limitations 
or prohibitions on remarriage imposed by many states on the guilty party to 
a divorce action.® 

In his chapter on matrimonial causes the editor uses only one case (Eustace 
v. Eustace) to establish the common law jurisdictional rules relating to judicial 
separation. The addition or at least the notation of Sim v. Sim® and cases like 
Milligan v. Milligan’ would fill in these rules more completely. Again, inas- 
much as residence, a primary basis of jurisdiction, is rather an ephemeral term 
some notes might be appended concerning its definition by the courts.® 

1[1953] 2 All E.R. 794. 

2E.g., In re Korvine, [1921] 1 Ch. 343; In re Wilks, [1935] Ch. 645; Re Martin, 
[1900] P. 211. It might also be instructive to note Ogden v. Ogden, [1908] P. 46 in a 
critical commentary on the methodology of characterization. 

3Falconbridge, Conflict of Laws, 136-44, and see Simmons v. Simmons, (1917), 17 
S.R. (N.S.W.) 419, noted 4 Int. L.Q. 244. 

4E.g., Frere v. Frere, (1847) 5 Notes of Cases 593; In re Schneider's Estate, (1950) 
96 N.Y.S. 2d. 652 (remissions); and Matter of Zietz, (1950) 96 N.Y.S. 2d. 442 (trans- 
mission ). 

5E.g., Scott v. A.G., (1886) 11 P.D. 128; Lanham v. Lanham, (1908) 136 Wis. 360, 
117 N.W. 787. Compare Warter v. Warter, (1890) 15 P.D. 152. 

6[ 1944] P. 87. 7[1941] P. 78. 

8For example the rather liberal definition which the courts of late have been inclined 
to give to “residence”’ as illustrated by Matalon v. Matalon, [1952] 1 All E.R. 1025. 
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In the same chapter there appears an excellent summary of the jurisdictional 
bases which the English courts will or might assume to annul voidable and 
void marriages. Professor Morris qualifies with a “semble” the proposition that 
the courts will have jurisdiction to annul a voidable marriage if both parties 
are English residents. Having regard to the doubtful position of the cases 
(Hutter and Easterbrook) cited in support of this observation it might be 
better to add a further qualification, that is, ‘semble the court has jurisdiction 
if the parties are English residents and the marriage was celebrated in Eng- 
land.” In discussing the jurisdiction to annul void marriages Professor Morris 
considers that the residence of the petitioner alone may be sufficient. This is 
very doubtful and it may be more correct to say that the residence of the 
petitioner alone is probably not a sufficient basis. It may well be, however, that 
the residence of the respondent alone is sufficient® although Professor Morris 
does not discuss this possibility. It is open to doubt whether the English court 
will at present assume jurisdiction over void marriages simply because the 
marriage was celebrated in England'® although the editor so states without 
qualification. 

The chapter on torts might be improved by adding a condensation or note 
on the Privy Council decisions in Walpole v. Canadian Northern’ and Me- 
Millan v. Canadian Northern" to illustrate further the workings of the Phillips 
v. Eyre formula. Also there is no discussion of the preliminary problem, where 
is the locus delicti? Is it the place where the harm results or is it the place 
where the act was done which caused the harm? Is it material that the place 
of harm or the place of acting is purely fortuitous? These questions begin to 
assume more importance with the increasing complexity and range of com- 
munications such as transport, radio, television, and newspapers. 

The Lorillard Case reproduced at page 334 is not, as is stated in the text, 
authority for any mandatory rule that an English ancillary administrator must 
not pay over any surplus English assets to the principal administrator; rather 
he has a discretion whether to or not, and therefore he is entitled to refuse in 
a proper case (such as in Lorillard) to pay over the assets. 

Professor Morris evidently agrees (p. 395) that an English court should im- 
peach a foreign judgment for fraud even though that very issue had been fully 
litigated before the foreign tribunal or could have been so litigated by the com- 
plainant in the English enforcement action. He rather cavalierly dismisses the 
able arguments of Professor Cheschire and Dean Read to the contrary. Mention 
also might be made of common law jurisdictions whose law on this point is 
diametrically opposed to the English position.'* 

R. S. Mackay 
School of Law 
University of Toronto 


It was so suggested in Hutchings v. Hutchings, 39 Man R. 66, [1930] 4 D.L.R. 673. 

10See Bucknill L.J. in De Reneville v. De Reneville, [1948] P. 100, 122. In Quebec, 
the celebration of the marriage there is, by itself, definitely not a basis of jurisdiction. 
Main v. Wright, [1945] K.B. 105. 

11[1923] A.C. 113. 

12[1923] A.C. 120. 

13E.g., Ontario (Jacobs v. Beaver, (1908) 17 O.L.R. 496), Nova Scotia (Manolo- 
poulos v. Pnaiffe, 1 M.P.R. 366 (N.S.) (1930)). Indeed no Canadian court has ever 


adopted the English position (Read, Recognition and Enforcement of Foreign Judge- 
ments, 277). 
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Law and Social Change in the U.S.S.R. By JouHNn N. Hazarp. London: Stevens 
& Sons Limited, for the London Institute of World Affairs [Toronto: The 
Carswell Co.]. 1953. Pp. 310. $4.50. 


To many western students of Soviet affairs there may occur a comparison be- 
tween Professor Hazard and the Webbs. It is, of course, a comparison in me- 
thodology rather than in philosophy. The Webbs were supreme authorities on 
the documentation of the Soviet state. It was an exciting field to two of the 
most eminent political scientists of their time, political scientists whose socialist 
instincts were less Fabian than their times dictated. They steeped themselves 
in the official records of the Soviet age, plunged with enthusiasm into field 
studies, and emerged with the most comprehensive study ever to be produced 
on the institutions of the “new civilization.” But they never understood its 
life, or at least did not do so while they were still writing. They trod a make- 
believe path, blinded by an academic hood. 

To a distinguished American jurist, no less than to a renowned English 
political scientist, the temptations of Soviet institutional studies are compelling. 
‘The attempts to translate Marxism into fact are of little direct concern to him, 
but the examination of a legal system which began with a complete vacuum 
in 1917 and has developed apace with a highly dynamic political experiment 
must be a great challenge. 

No one is better qualified than Professor Hazard to undertake this task, and, 
within the limits of a survey of law, he has done it well. In his earlier writings, 
he had been accused, possibly with some justice, of falling into the errors of 
the Webbs by failing sometimes to relate theory to practice, to relate law to 
life. One can produce a study of Soviet law which bears little more relationship 
to the realities of Soviet society than the designs of the Utopians to eighteenth- 
century England. It is sad but true that the most able western economist or 
jurist can be, on Soviet affairs, as misleading and as unconsciously mischievous 
as the most inept two-month tourist. “Law,” the Soviet ideologicians tell 
“is the tool of the state,” and nowhere is it as true as in their homeland. The 
study of law, divorced from the study of the fabric and quality of the state, 
is at best meaningless and at worst grotesquely misleading. 

In Law and Social Change in the U.S.S.R. law has become not the tool of 
the state so much as the tool of the statistician. Studied in the context of ac- 
cepted economic, political, or social data, Soviet law throws valuable light on 
the nature of social change and ultimately on the state itself. Professor Hazard 
has completed or modified many pictures both by his quotations from the 
statute books, and by his remarkable wealth of cases, over one hundred in 
number. He has indicated his own consciousness of the realities of Soviet life 
even if he does not consider it his mission to remind his readers of them. 

This collection of lectures, delivered two years ago in Cambridge, is a hand- 
book, the best yet to appear in its field. But it is a handbook to be used with 
caution, and never in isolation from studies which have had more compre- 
hensive goals. For the reader may fall into the error of thinking that Soviet law 
over thirty-five years is as revealing of the nature of social change as, say, 
Canadian law has been over two hundred years. 

Possibly Professor Hazard is at his weakest on the examination of social 
change in his use of the law to reveal the role of the individual. Perhaps one 
example will suffice. “Evidence of the interpretation to be given the guarantee 





REvieEws or Books 311 


of freedom of expression,” he writes in connection with the so-called bill of 
rights in the 1936 constitution, “may be found in two places, the criminal code 
and the legislation concerning censorship and the licensing of meetings.” But 
he does not find the full meaning there. The criminal code, censorship legis- 
lation, and indeed also Soviet law, are but the flimsy superstructure of a solid 
political base. He would find the full meaning in the background of the con- 
stitution. He would find it in Stalin’s attempt to utter the soothing word while 
his political bloodbath had run but half its course. He would find the full 
meaning, and he would find the explanation of the wording of the bill of 
rights, in the attempt, for obvious reasons of the time, to mislead not only the 
Uzbek sheep herders and the New York students which he mentioned, but pos- 
sibly the ablest foreign jurists as well. 

Although Professor Hazard cites cases to throw light on the meaning of such 
obscure phrases as “counter-revolutionary activity,” he does not leave us with 
the realization of the full obscurity of Soviet law in its practice and the possible 
unimportance of law in the administration of justice. Punishment of “persons 
who are recognized as being socially dangerous” (Decree of November 5, 
1934) is confusing enough. But when we are considering law in a state where 
treason includes “offences which damage the military might of the Soviet state” 
and sabotage includes “undermining” any branch of the economy, we must 
realize that mere translation of the Russian words is not enough. Professor 
Hazard is well versed in the Russian language. 

The chapter entitled “The Individual has a Niche” deals interestingly and 
ably with such matters as copyright, income tax, and patents. It throws all too 
little light on the role of the individual in the social change which the author 
sets out to chronicle. The volume includes no reference to the Forced Labour 
Codex of 1934 which so clearly indicates the individual’s niche: “Persons are 
directed to corrective labour camps who have been sentenced thereto by . . . 
decree ukase of an administrative organ” (Clause 8). Where now is the indi- 
vidual’s niche? In an M.V.D. office where the textbooks on law go unread. 

It is unfortunate that an authority with the unparalleled background of 
Professor Hazard has not examined the role of Soviet law in eliminating the 
contradictions in social relationship which the Bolsheviks set as their ultimate 
task. Just before the last war, Mr. Vyshinsky observed that “In 1936 convic- 
tions under the law were only 30% of the 1935 total, while in 1937 the total 
dropped to ten” (Crime Recedes in the U.S.S.R.). Such a statement might lead 
one to expect that after a further fifteen years of social harmony much of the 
law would have become superfluous, and the joyous day would have arrived 
when the law, like the state of which it is a tool, would be almost ready to 
wither. Professor Hazard’s citations make amply clear that this has not hap- 
pened. To what extent has Soviet law reflected success in the task of elimi- 
nating conflict among individuals and between the individual and the state, a 
task defined more than one hundred years ago and attempted for thirty-seven? 

We may hope that Professor Hazard will seek further for the answer. Until 
he does, until the study of the law is related to the philosophical, political, and 
economic realities of the U.S.S.R., Law and Social Change in the U.S.S.R. 
will remain an excellent commentary on Soviet law but a study of more limited 
value on social change. R.A. J.P. 


Ottawa 
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Labour Relations Handbook. By Norman L. Matuews. Toronto: Richard 
De Boo Limited. 1952. Pp. xii, 124. $5.00. 

Practice and Procedure before Administrative Tribunals. Special Lectures of 
the Law Society of Upper Canada. Toronto: Richard De Boo Limited. 
1953. Pp. vii, 136. $7.50. 


Born these publications are more significant as samples of law publishing than 
as samples of law writing in Canada. The Handbook by Mr. Mathews is paper 
covered and contains a large proportion of public or easily accessible private 
documents. It is honestly and modestly described by the author as an anno- 
tation of the Ontario Labour Relations Act. Chapter 1 consists of the text of 
the Act in bold type, with annotations in lighter type. Some of the comment 
is most illuminating to a reader unfamiliar with the labour field, but some can 
only be called a penetrating glimpse of the obvious. Chapter m contains the 
rules and regulations of the Labour Board, complete with the Board’s forms. 
There is no comment by the author, and none is needed from the reviewer. 
Chapter m1, entitled “Collective Bargaining Procedure,” contains “some of the 
more important articles contained in an ordinary” collective agreement, with 
annotations. To say the least, the agreement is typical in a situation where the 
union has lost out on most of the bargaining. Mr. Mathews acknowledges this 
from time to time by pointing out which clauses labour is likely to object to, 
but he sets out virtually no alternative clauses to be used in case the bargaining 
has been less successful from management’s point of view. Large employers of 
labour usually have hundreds of copies of these collective agreements run off, 
and any lawyer looking for precedents would be wise to pick up as many 
varieties as he can, rather than rely on one agreement with so few alternative 
forms. The short chapter tv on “Union Security” does contain some alternative 
forms for dealing with check-off. Chapter v, on “Boards of Conciliation,” con- 
tains three pages of text. The fourth page is blank. Chapter vt on “Boards of 
Arbitration,” contains two and one-third pages. The rest of the third page 
and all of the fourth page are blank. Chapter vu, entitled “Notes on the 
Law of Picketing,” contains five printed pages. The sixth page is blank. This 
rather brief presentation of a subject that the author submits in his preface is 
in a somewhat unsettled condition at the present time will be better understood 
if the reader first looks at Professor Finkelman’s two-part article in this 
Journat (1937-8), vol. II, 67 and 344, which, although not up to date, gives 
a complete picture of the background in the light of which much of the “un- 
settled conditions” of the present time seem a little less disconcerting. The 
extraordinary thing is that so slight a publication as this should cost a Cana- 
dian purchaser the vast sum of five dollars, even in these days of inflation. 

If the economic aspects of Mr. Mathew’s Handbook seem distressing, the 
Special Lectures on administrative tribunals will seem much more so. This 
may be partly explained by the interesting fact that Mr. Mathew’s 136-page 
Handbook, which is printed on a good quality of book paper, is only slightly 
more than half as thick as the 143-page Special Lectures, the paper of which 
is almost as thick as the covers of the Handbook. While four pages are devoted 
to two introductions in the Handbook, the first of which, by his Honour Judge 
W. S. Lane, contributes little more than a good character for the distinguished 
author, even greater waste, or luxury (at the purchaser’s expense), is to be 
found in the Special Lectures in the spread of the introductory pages setting 
forth the names of the members of the committee on continuing legal edu- 
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cation, etc., in a style reminiscent of a movie film with the endless parade of 
names that means so little to the audience eager to get on with the picture. 

To get on with the picture, the first lecture, running to some forty pages, 
gives a broad general outline of administrative law, and since this was pre- 
sumably what Mr. R. F. Reid was asked to do, his product must be judged on 
that basis. Doubtless because of the limitations of time and space, it is a rather 
uncritical presentation with a dangerously deceptive appearance of simplicity. 
It might have been more helpful to the novice, for whom these lectures are 
presumably intended, if Mr. Reid had presented the second half of his lecture 
first, since the general propositions are sometimes misleading without some basic 
understanding of the ways in which administrative tribunals can be brought 
before a court. Playing about with opposing concepts of “administrative” and 
“judicial” functions is always dangerous unless the context in which the ques- 
tion arises is quite clearly presented. Even then it is extremely doubtful whether 
any useful meaning can be found for the words. They would appear to be 
about as helpful in administrative law as the expression res gestae is in evi- 
dence. The balance of the book is made up of shorter descriptive talks on the 
Ontario Municipal Board, expropriation proceedings, community planning, 
succession duty appeals, and income tax appeals. Each is given by an authority 
in the field and as far as it goes may be relied upon as clear and accurate. It is 
unfortunate that they do not open up and probe more deeply into the prob- 
lems they must know exist in these fields. 

J. B. Miner 

School of Law 
University of Toronto 


Select Legal Essays. By Sir Percy H. Wrinrtevp. Editorial preface by S. J. 
BarLey. London: Sweet & Maxwell Limited; Toronto: The Carswell Co. 
1952. Pp. xv, 292. $8.00. 


Tuts is a collection of fifteen articles from the writings of Sir Percy Winfield. 
Four fields of legal research are touched upon—tort (7), contract (3), quasi- 
contract (3), and public policy and ethics (2). These legal writings by one 
who did so much for legal scholarship cover a period of thirty years. It is a 
pleasure to have in one handy volume the great productive efforts of a man 
whose writings contributed and will contribute to a sound development of the 
common law, especially in an age when we are too inclined to forget the funda- 
mental bases of our rules of law and to accept all too readily the catch- phrase 
of a digest or digest-type textbook, without serious thought as to its appli- 
cation or implications. Few will forget the ease and facility with which Win- 
field made his points in his Province or Textbook in the field of tort, or in his 
many contributions to legal literature on the same subject. In later life, his 
interest led to writings in the field of quasi-contract. This was an area in which 
he had been calling for English contributions for some time (see his “Reform 
in the Teaching of Law” (1930) Journal of the Society of Public Teachers 
of Law 1, at pp. 6-7; not ae in the Essays). Besides his own later 
writings (see Essays 11 to 13), he undoubtedly stimulated productive work by 
others. 

The editors (former colleagues at Cambridge) are to be congratulated upon 
their selection. Some articles have more lasting value; others, because of legis- 
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lative change, have lost some of their importance. Thus the valuable article 
on death and tort liability in the Columbia Law Review for 1929, or the ad- 
dress on reform of the law (1928) and law teaching (1930) have lost some 
of their immediate value and are excluded. One surprise was the omission of 
the article on “Interference with Public Office” (1940) 56 Law Quarterly 
Review 463. Another possibility was the discussion of the unborn child in 
(1942) 4 Universiry or Toronto Law Journat 278, 8 Cambridge Law 
Journal 76. We are glad to see that among the essays included is the joint effort 
with Dr. Goodhart on “Trespass and Negligence.” No one can seriously quarrel 
with an excellent selection. ‘The original paging is preserved by bracketed nota- 
tions. One suspects no effort was made to edit—simply to reprint, and thus 
“valid” and “invalid” did not get interchanged at the top of page 253 (line 2). 


GiLBertT D. KENNEDY 
Faculty of Law 


University of British Columbia 


Canadian Municipal Government. By KENNETH Grant Crawrorp. Toronto: 
University of Toronto Press. 1954. Pp. xiv, 407. $7.50. 


Tits is one of the most important books on municipal government published 
in the post-war period. The author, who has had the advantage of experience 
in both the legislative and administrative branches of local government, has 
produced a concise, accurate description of municipal government across Can- 
ada. He has avoided the pitfalls of sectionalism usually present in books of this 
type, having devoted equal attention to each province. The organization of his 
material follows the logical sequence of government—type of government as 
provided by provincial legislation, municipal councils, council operation and 
organization, municipal administration, and so on. Correctly the author has 
omitted any detailed reference to boards of education, public utilities com- 
missions, and other bodies that operate more or less independently of council. 
The book is not cluttered as so many are with tedious references to various 
statutes. Intricate details and devious explanations are omitted but the sub- 
stance of each phase of government is retained. Throughout there are many 
excellent tables of statistics and comparisons. The whole book moves at a lively 
pace that makes even the usually dry sections on municipal finance interesting. 

The introduction describes, generally, the relations of the provincial govern- 
ments with the federal government and their effect on the local municipality. 
Factors affecting the development of local government other than historical 
and legislative are described in an informative manner. The introduction is 
followed by a short history of the development of municipal government in 
each province. 

Having disposed of the background for his book in the first 47 pages the 
author then begins to tackle the real meat of the matter. He begins by describ- 
ing the scope and type of various local governments. He fringes on critical 
analysis but seems somewhat hesitant, as if he felt that criticism of this section 
of the subject could become too involved. However in chapters four to nine 
he is really at home and attacks with gusto such subjects as municipal councils, 
council organization and operation, special purpose bodies, bylaws and ques- 
tions, municipal administration, municipal officers and employees, the election, 
term, duties and limitations of local representatives. He offers much in the 
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way of excellent advice to municipal council members, officers, and the public 
at large. His comments on the unspoken motives affecting the decisions of 
council members are most refreshing. Bluntly he points out such practices as 
“log rolling,” “back scratching,” “unwritten rules,’ and “unwritten ethics.” 
Some municipalities may be free of these restrictions, but no one doubts such 
restrictions are widespread and the public should be aware of them. Further 
I would suggest that every individual connected with municipal government 
in any manner shouid read these chapters thoroughly. Certainly all local coun- 
cil as well as legislative assembly members should be familiar with these sec- 
tions of the book. 

The next three chapters are devoted to municipal finance under the headings 
of expenditure, tax revenues, borrowings, and non-tax revenues. Here again 
the author has not confined himself to his experience in Ontario, but has 
described in some detail the revenues and expenditure in each province. The 
subject at its best is very dry to the average reader, but Mr. Crawford will 
retain the interest of most readers by the clarity of his description and by the 
numerous comparative tables. These tables are well designed and summarize 
quickly and clearly the aspects of each province’s solution to a particular prob- 
lem. The next four chapters are devoted to assessment and taxation. Here 
again the author is able to put across the salient features of each provincial 
system without becoming lost in the details of its application. 

The seven chapters devoted to municipal finance are devoid of criticism of 
methods employed and suggestions as to improvement. This is a notable 
achievement as I have no doubt the author would be delighted to plough into 
antiquated features in the financial picture. He has wisely reserved such 
criticism; possibly, I hope, for another volume. Certainly the interest of the 
public in this volume could be lost by the introduction of criticism of a specific 
nature. 

The last chapter of some 35 pages is without doubt the finest and most con- 
cise summary of provincial-municipal relations that has appeared in the last 
ten to fifteen years. Mr. Crawford goes right to the heart of the matter. He 
says, and I agree with him, that the reason for the critical financial position of 
municipalities across Canada is the lack of mutual trust between the local 
level and the provincial level. If this situation could be corrected there is no 
doubt that almost all local governments in Canada would find the situation 
suddenly and drastically improved. Along the lines of providing mutual con- 
fidence between the two levels, local and provincial, Mr. Crawford makes the 
interesting and sound suggestion that all provincial grants, whether they be 
for roads, schools, libraries, or health, should be administered through the 
Department of Municipal Affairs and that standardized forms, applications, 
conditions, etc., should be used. There is no question that such a recommen- 
dation if carried out would solve a very difficult problem in intergovernmental 
relations. At the present time no province in Canada is able to assemble in 
one department the experience in application of provincial legislation at the 
local level. The result is that provinces often pass unworkable legislation, and 
at the same time individual municipalities are prone to make impossible sug- 
gestions for legislative change based on their limited knowledge of local con- 
ditions. 

Mr. Crawford’s further recommendations are clear and most logical. He 
would reallocate the divisions of local government under the following head- 
ings: (a) those of local interest to be locally administered and therefore paid 
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for wholly out of local rates; (b) those of provincial interest to be administered 
locally but to be paid for by the province with the municipality merely acting 
as an agent; (c) those of provincial interest to be provincially administered 
and therefore paid for wholly by the province. If the province could see fit 
to make a realistic breakdown of local government under these headings there 
is no question that the municipalities would be relieved of much of their un- 
fair burdens. 

The old pre-revolutionary cry in America of “No taxation without repre- 
sentation” applies as accurately today in local government as it did 190 years 
ago. It has been estimated that across Canada the average municipality has 
free and unhampered control of only one-third of the taxation it raises. The 
other two-thirds is subject to provincial direction ranging from reasonable to 
absolute. 

It is to be hoped that Mr. Crawford’s book will receive a widespread cir- 
culation so that every citizen may recognize the inequities of the existing system 
of local government, and realizing their impact take the necessary democratic 
action to rectify them. 


ALEX KILNER 
Cooksville, Ont. 


Write What You Mean. By R. W. Bev. Foreword by Sir Ernest Gowers. 
London: George Allen & Unwin Ltd. [Toronto: Thomas Nelson & Sons 
(Can.) Ltd.]. Pp. 116. $1.50. 


Write What You Mean is addressed to business men rather than lawyers. Yet 
it may well find a place on a lawyer’s shelf beside two equally unpretentious 
but valuable books, Coode on Legislative Expression and Sir Ernest Gower’s 
Plain Words. Coode’s is a classic work and I believe highly original. Neither 
Sir Ernest nor Mr. Bell would claim a high degree of originality for his work, 
but each has done an outstanding job in presenting in simple and readable 
form aspects of the fine art of effective writing. Busy civil servants and business 
men are not likely to read this sort of thing if it is available only as a formi- 
dable “academic” book. Mr. Bell, incidentally, acknowledges a particular debt 
to Professor I. A. Richards, whose works are widely read in the universities 
but whose appeal to “practical” men (who nevertheless need the instruction) 
is probably not great. 

This new book is a valuable addition to Plain Words because it attempts to 
show how intention, feeling, tone and sense as well as correctness and sim- 
plicity all have to be considered in communication, be it letter writing, or the 
preparation of reports, minutes, memoranda, or laws and regulations. Mr. 
Bell offers no easy formula, no impractical, falsely precise, and overly simpli- 
fied set of rules. He has taken the hard way. To quote from Sir Ernest Gower’s 
foreword: “He signposts roads along which cogitation should go in order to 
arrive at that clarity of thought which is a prerequisite of clarity of expression. 
His concern is not only with what the writer should do when he takes the 
pen in his hand, but even more with how he should so prepare himself as to 
be able to use it effectively when he does. He does not neglect correctness, but 
he puts it in the subordinate place that is proper to it.” Surely any business 
administrator or civil servant could read this short book with profit. Yet I 
cannot help but observe that if one is not interested in writing plain and effec- 
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tive language, one is not likely to bother with books of this type, and if one 
is interested, one probably doesn’t need to read them. The hope of this book, 
like the companion volumes I have mentioned, lies in its brevity. 

J. B. Mitner 
School of Law 
University of Toronto 


Principles of Australian Administrative Law (Melbourne, Melbourne Uni- 
versity press [Toronto, The Macmillan Company of Canada Limited], 1950, 
118 pp., $2.40) by Dr. W. we is a broad survey of the field of adminis- 
trative law. Designed as a “guide,” a “preliminary study” for students, public 
servants, and others interested in the legal aspects of public administration, 
the book covers a vast range of topics and subject-matter including the rule 
of law, separation of powers, delegated legislation, the Crown, proceedings by 
and against the Crown and Public Authorities other than the Crown, control 
by the courts, and a survey of Australian tribunals. Despite the title of the book 
readers will find that great emphasis has been placed on British materials. For 
example, the Crown Proceedings Act of 1947 occupies two pages although it 
apparently has no application to Australia. Again approximately 60 per cent 
of the cases cited are English. It is obvious that in the 104 pages of text little 
can be expected in the way of critical analysis or a discussion of case law. 
And of course this is exactly the case. The author is content to deal in general 
principles and while over-simplification of this difficult and complex field is 
filled with danger, in the present case considering the purpose of the book and 
the persons for whom it is written simplification is perhaps warranted. The 
book will certainly serve as a “guide” and will no doubt, as hoped by the au- 
thor, encourage others to explore the “rich but largely uncharted material in 
Australia.” [G. W. Reep] 


When Mr. R. M. Jackson’s The Machinery of Justice in England (reviewed 
in the JourNaL, IV, 202) appeared in 1940 it was in many aspects an “event,” 
as no previous book had dealt so succinctly and so realistically with the subject, 
and in some quarters it came as a distinct shock to legal complacency. A second 
edition has now been published (London, Cambridge University Press [To- 
ronto, Macmillan Company of Canada], 1953, ix, 372 pp., $5.00). It is a 
great pleasure to welcome it, as the first edition has been out of print for a 
long time. The second edition is virtually a new book, and while the learned 
author continues to write in a critical manner, yet, after much experience 
in administration during the recent war, he has the courage to change his 
opinion on many matters to which he gave strong expression in the first edi- 
tion. Every student of legal machinery ought to read his book, for it is the best 
possible means of getting to know what really goes on. Especially noteworthy 
are the discussions of sentencing, of a ministry of justice, and of legal education. 
This last subject is dealt with in a most suggestive manner. It is not revolution- 
ary, it is conservative and full of hope, but it is clear that much remains to be 
done. Those who have been accustomed to use English experience in this con- 
nection for purposes of comparison will do well to exercise restraint until they 
have digested Mr. Jackson’s survey. Also of great interest is the chapter dealing 
with the cost of the law, a perennial source of trouble to all citizens. Specially 
valuable is the account of special tribunals which is informed with experience 
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and social sense. Here again, where comparisons are made, it will be well to 
read carefully Mr. Jackson’s review, as it is thus possible to see clearly why 
these tribunals have grown up and how they actually function. The whole book 
is suggestive, well documented, and the style is clear and precise and such as 


will interest all intelligent people as well as the profession. [W.P.M.K.] 


The definitive review of Maxwell on The Interpretation of Statutes, now 
in its tenth edition (by C. Granville Sharp and Brian Galpin, London, Sweet & 
Maxwell Limited [Toronto, The Carswell Co.], 1953, cxxxix, 464 pp., $8.50) 
and Craies on Statute Law, now in its fifth edition (by Sir Charles E. Odgers, 
London, Sweet & Maxwell Limited [Toronto, The Carswell Co.], 1952, cvii, 
618 pp., $23.25) is the well-known article by Professor John Willis, “Statute 
Interpretation in a Nutshell,” in (1938) 16 Canadian Bar Review 1. Unless 
some scholar from the courts or the academic halls comes forth with some 
penetrating insight hitherto unrecorded, there seems to be little an editor in 
revising Craies or Maxwell can do but delete the oldest material and sub- 
stitute a pene of the new. This the editors have done. In Maxwell they 
have added some 250 new cases and a table of statutes. The learned editor of 
Craies has added some 350 cases, but he has had to cover over twice the number 
of years since his last edition. In all respects the excellent standard of these 
well-known books has been maintained, and within their limitations they re- 
main most valuable tools provided the reader understands their proper use. 
A newcomer to either book would be well advised to ponder carefully the 
editors’ statements in the preface to Maxwell that “there appears to be no 
established order of precedence between the various secondary canons of con- 
struction; so that, in the event of a conflict between any two or more of them, 
it is by no means certain that the same canon will always be adopted.” The 
foreword to Maxwell by the Honourable Sir Henry Wynn-Parry appears to 
add little to the text. One is almost prompted to ask whether it was inserted as 
a kind of advertising device. [J.B.M.] 


The engineering and building trades will welcome the fourth edition of 
Engineering Law by nay E. Laidlaw and C. R. Young (Toronto, University of 
Toronto Press, 1951, x, 394 pp., $4.75). The modest aim of the book, to present 
simply those phases af the law relating to engineering, makes it difficult to 
examine critically statements one is sure the authors themselves would wish 
to qualify in a work intended for the profession. On the problem of extras, the 
authors might nevertheless reconsider the propostion that “Without the pre- 
scribed written orders [for extras] the contractor cannot succeed in a claim” 
(p. 91). Toronto v. Metallic Roofing Co., (1906) 37 S.C.R. 692 is scarcely 
sufficient authority and no mention is made of the effect of an oral waiver on 
a requirement for written orders. In a new edition the book could be made 
considerably more useful by adding a chapter on mechanics’ liens. This sub- 
ject is one of vital interest to everyone in the building trades, and its omission 
from a book of such comprehensive coverage as this is unfortunate. (There is 
a brief mention of the holdback provisions (p. 105) which is rather misleading 
since it suggests that the provisions are to be found only in Ontario law.) 
Engineering Law should prove most useful to the readers to whom it is ad- 
dressed, but they should constantly bear in mind the warning of the authors 
to seek legal advice where important matters of law are involved. Law teachers 
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who have the chore of teaching “commercial law” in other faculties will find 
the book useful as an educated guess about the engineer’s interests and his 
background of knowledge. The publishers might note that the last four lines 
on page 60 are repeated at the top of page 61. [J.B.M.] 


When Professor O. Hood Phillips’s little book (A First Book of English Law, 
London, Sweet & Maxwell Limited, Toronto, The Carswell Company Limited, 
2nd ed., 1953, pp. xxv, 293) first appeared in 1948, we gave it a warm wel- 
come in the Journat (VIII, 195). This first edition was twice reprinted and 
now a second thoroughly revised edition appears, which adds greatly to its 
value. It is intended for those who are beginning the study of law. It is accurate, 
practical, and comprehensive (a reference, p. 65, to the Coutume de Paris, 
codified in St. Lucia in 1879, might be included). It is written in a clear and 
attractive style and introduces beginners to the cases (wisely the report refer- 
ences are in the text), to the law reports, to the courts, and to “principles,” 
which they may well leave alone. Beginners in England are well served by 
Professors Hood Phillips and Glanville Williams and in Canada they ought 
to be equally benefited. For beginners, too, there is not a vast array of references 
to text-books and to articles in the law journals. For the latter, only a few are 
given; and we are glad to note, among these few, references to articles by 
Professor Willis (as he then was) in the Canadian Bar Review and by Lord 
Wright in the Untversiry oF Toronto Law Journat. There is an interesting 
discussion (pp. 98, 170) of the use of extrinsic materials and of the writings 
of living authors in the courts, which was recently referred to in the Canadian 
Bar Review. Perhaps it may be possible in a new edition to note an interesting 
example of the use of extrinsic material in the Aeronautics Case ({1932] A.C. 
54), where Lord Sankey L.C. included, in the opinion of the Judicial Com- 
mittee, a reference almost word for word to the speech of Lord Carnarvon on 
the second reading of the B.N.A. Act 1867, without any reference whatever 
to Lord Carnarvon (see my Essays in Constitutional Law, p. 167). A very wel- 
come little book. [W.P.M.K.] 
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